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CONSTITUTION 
OF THE 


AMERICAN SOCIETY OF INTERNATIONAL LAW! 
(Revision of April 25, 1925.) 


ARTICLE I 
Name 


This Society shall be known as the American Society of International 
Law. 


ARTICLE II 
Object 


The object of this Society is to foster the study of International Law 
and promote the establishment of international relations on the basis of law 
and justice. For this purpose it will coéperate with other societies in this 
and other countries having the same object. 


ARTICLE III 
Membership 


Members may be elected on the nomination of two members in regu- 
lar standing by vote of the Executive Council under such rules and regula- 
tions as the Council may prescribe. 

Each member shall pay annual dues of five dollars and shall thereupon 
become entitled to all the privileges of the Society, including a copy of the 
American Journal of International Law issued during the year. Upon 
failure to pay the dues for the period of one year a member may, in the 
discretion of the Executive Council, be suspended or dropped from the rolls 
of membership. 

Upon payment of one hundred dollars any person otherwise entitled 
to membership may become a life-member and shall thereupon become 
entitled to all the privileges of membership during his life. 

A limited number of persons not citizens of the United States and not 
exceeding one in any year, who shall have rendered distinguished service to 
the cause for which this Society is formed to promote, may be elected to 

1 The history of the origin and organization of the American Society of International 


Law can be found in the Proceedings of the First Annual Meeting at p. 23. The Constitu- 
tion was adopted January 12, 1906. 
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honorary membership at any meeting of the Society on the recommendation 
of the Executive Council. Honorary members shall have all the privileges 
of membership, but shall be exempt from the payment of dues. 


ARTICLE IV 
Officers 


The officers of the Society shall consist of a President, an Honorary 
President, three Vice-Presidents, such number of Honorary Vice-Presi- 
dents as may be fixed from time to time by the Executive Council, a 
Recording Secretary, a Corresponding Secretary, and a Treasurer, all of 
whom shall be elected annually, and of an Executive Council composed 
of the foregoing officers, ex officio, and twenty-four elected members, 
whose terms of office shall be three years, except that of those elected at 
the first election, eight shall serve for the period of one year only and 
eight for the period of two years, and that any one elected to fill a 
vacancy shall serve only for the unexpired term of the member in whose 
place he is chosen. No elected member of the Executive Council shall 
be eligible for reélection until the next annual meeting after that at 
which his term of office expires. 

The Recording Secretary, the Corresponding Secretary and the 
Treasurer shall be elected by the Executive Council. The other officers 
of the Society shall be elected by the Society, except as hereinafter pro- 
vided for the filling of vacancies occurring between elections. 

At every annual election candidates for all offices to be filled by the 
Society at such election shall be placed in nomination by a Nominating 
Committee, which shall consist of the five members of the Society 
receiving the highest number of ballots cast by the members at the first 
session of the Annual Meeting of the Society. The Executive Council 
may submit a list of nominees. 

All officers shall be elected by a majority vote of members present and 
voting. 

All officers of the Society shall serve until their successors are chosen. 


ARTICLE V 
Duties of Officers 


1. The President shall preside at all meetings of the Society and of the 
Executive Council and shall perform such other duties as the Council may 
assign to him. In the absence of the President at any meeting of the Soci- 
ety his duties shall devolve upon one of the Vice-Presidents to be designated 
by the Executive Council, or by vote of the Society. 

2. The Secretaries shall keep the records and conduct the correspond- 
ence of the Society and of the Executive Council and shall perform such 
other duties as the Council may assign to them. 
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3. The Treasurer shall receive and have the custody of the funds of 
the Society and shall disburse the same subject to the rules and under the 
direction of the Executive Council. The fiscal year shall begin on the first 
day of January. 

4. The Executive Council shall have charge of the general interests of 
the Society, shall call regular and special meetings of the Society and arrange 
the programs therefor, shall appropriate money, shall appoint from 
among its members an Executive Committee and other committees and 
their chairmen, with appropriate powers, and shall have full power to issue 
or arrange for the issue of a periodical or other publications, and in general 
possess the governing power in the Society, except as otherwise specifically 
provided in this Constitution. The Executive Council shall have the power 
to fill vacancies in its membership occasioned by death, resignation, failure 
to elect, or other cause, such appointees to hold office until the next annual 
election. 

Nine members shall constitute a quorum of the Executive Council, and 
a majority vote of those in attendance shall control its decisions. 

5. The Executive Committee shall have full power to act for the 
Executive Council when the Executive Council is not in session. 

6. The Executive Council shall elect a Chairman, who shall preside 
at its meetings in the absence of the President, and who shall also be Chair- 
man of the Executive Committee. 


ARTICLE VI. 
Meetings 

The Society shall meet annually at a time and place to be determined 
by the Executive Council for the election of officers and the transaction of 
such other business as the Council may determine. 

Special meetings may be held at any time and place on the call of the 
Executive Council or at the written request of thirty members on the call of 
the Secretary. At least ten days’ notice of such special meeting shall be 
given to each member of the Society by mail, specifying the object of the 
meeting, and no other business shall be considered at such meeting. 

Twenty-five members shall constitute a quorum at all regular and 
special meetings of the Society and a majority vote of those present and 
voting shall control its decisions. 


ArTICcLE VII 


Resolutions 


All resolutions relating to the principles of international law or to inter- 
national relations which shall be offered at any meeting of the Society shall, 
in the discretion of the presiding officer, or on the demand of three members, 
be referred to the appropriate committee or the Council, and no vote shall be 
taken until a report shall have been made thereon. 
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ARTICLE VIII 
Amendments 


This Constitution may be amended at any annual meeting of the 
Society by a two-thirds vote of the members present and voting. Amend- 
ments to the Constitution may be proposed by the Council, or by a com- 
munication in writing signed by at least five members of the Society and 
deposited with the Recording Secretary within ten months after the 
previous annual meeting, and any amendments so deposited shall be 
reported upon by the Council at the succeeding annual meeting. All 
proposed amendments shall be submitted in writing to the members of 
the Society at least ten days before the meeting at which they are to be 
voted upon and no amendment shall be voted upon until the Council 
shall have made a report thereon to the Society. 
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REGULATIONS OF THE EXECUTIVE COUNCIL REGARDING THE EDITING AND 
PUBLICATION OF THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


Adopted May 22, 1924 


1. There shall be a Board of Editors charged with the general super- 
vision of editing the American Journal of International Law and determining 
general matters of policy in relation thereto. 

2. The Board shall consist of not to exceed twelve members to be 
elected annually by the Executive Council, and of the Recording Secretary, 
the Corresponding Secretary, and Treasurer of the American Society of 
International Law ez officio. 

3. Membership upon the Board of Editors shall involve, in addition 
to the duties otherwise prescribed herein, obtaining articles and other mate- 
rial for publication, the preparation of contributions, especially editorial 
comments and book reviews, and the examination of and giving advice upon 
the suitability for publication of articles prepared by non-members of the 
Board. 

4. There may be an Honorary Editor-in-Chief elected by the Council; 
and there shall be an Editor-in-Chief and a Managing Editor to be elected 
annually from among the members of the Board by the Executive Council, 
and to serve until their successors assume office. 

The Editor-in-Chief shall call and preside at all meetings of the Board of 
Editors, and when the Board is not in session he shall determine matters of 
policy regarding the contents of the Journal. 

The Managing Editor shall have charge of the publication of the Journal, 
shall receive contributions and other material for publication, including 
books for review, and conduct the correspondence regarding the same. 

In the event of the temporary inability of the Editor-in-Chief to serve, 
his duties shall be performed by the Managing Editor, unless the Editor-in- 
Chief shall designate an acting Editor-in-Chief. 

5. The Journal shall be made up of leading articles, editorial com- 
ments, a chronicle of international events, a list of public documents relating 
to international law, judicial decisions involving questions of international 
law, book reviews and notes, a list of periodical literature relating to interna- 
tional law, and a supplement. 

(a) Before publication all articles shall receive the approval of two 
members of the Board. In case an article is rejected by one editor, the 
question of its submission to another editor shall be decided by the Editor- 
in-Chief. Articles by members of the Board of Editors shall be submitted 
to the Editor-in-Chief, who shall decide as to their publication. 

(b) Editorial comments must be written and signed by the members 
of the Board of Editors, and shall be published without submission to any 
other editor, except that they shall be governed by the provisions of Para- 
graph 6 hereof. Current notes of international events, containing no com- 
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ment, may be printed over the signatures of non-members of the Board of 
Editors in the discretion of the Managing Editor. 

(c) In the department of judicial decisions, preference in publication 
shall be given to the texts of decisions of international courts and arbitral 
awards which are not printed in a regular series of publications available for 
public distribution. This department may also contain the texts of deci- 
sions of the Supreme Court of the United States and the highest courts of 
other nations involving important questions of international law. Com- 
ments upon court decisions, either those printed in the Journal, or those not 
of sufficient importance to print textually, may be supplied by members of 
the Board of Editors, and shall be printed as editorial comments or current 
notes. 

(d) The chronicle of international events, and the lists of public docu- 
ments relating to international law and periodical literature of international 
law, shall be prepared under the direction of the Managing Editor. 

(e) The supplement shall be made up of the texts of important treaties 
and other official documents. Material for it shall be supplied by the 
Managing Editor, taking into consideration such suggestions from the 
members of the Board as they may have to offer from time to time. 

6. The final make-up of each number of the Journal shall be submitted 
by the Managing Editor to the Editor-in-Chief, who shall have the power to 
veto the publication of any contribution or other material. In the absence 
of such a veto, the Managing Editor shall be authorized to publish the 
Journal, using approved material so far as approval is prescribed herein. 

7. The Journal shall be published upon the 15th days of January, 
April, July and October, or as near to those dates as possible, and the 
Managing Editor shall have power to proceed with the publication of the 
Journal from the materials in his hand upon the first day of the month 
preceding the month of publication. 

8. The Managing Editor shall receive such compensation for his 
services, and such allowance for clerical assistance, as may be fixed by the 
Executive Council. 





NINETEENTH ANNUAL MEETING 
OF THE 
AMERICAN SOCIETY OF INTERNATIONAL LAW 
Tue New Wiuarp Hore, WasHINnGTON, D. C. 


AprIL 23-25, 1925 
FIRST SESSION 
Thursday, April 23, 1925, at 8.30 o’clock p. m. 


The American Society of International Law met in the Willard Room, 
New Willard Hotel, Washington, D. C., at 8.30 o’clock p. m., April 23, 1925, 
with the Honorable Charles E. Hughes, President of the Society, in the chair. 

The Presipent. Members of the American Society of International 
Law, ladies and gentlemen: In the remarks that I shall make tonight I shall 
offer some observations on the subject of the development of international 
law. 


THE DEVELOPMENT OF INTERNATIONAL LAW 


AppRESs BY CHARLES E. HuGHES 
President of the Society 


Reviewing the indications of progress toward the permanent prevalence 
of peace, in his Nobel prize address, Mr. Root concluded that “taken all in 
all the clear and persistent tendencies of a slowly developing civilization 
justify cheerful hope.” The outbreak of the war prevented the delivery of 
that address and apparently gave denial to that hope. In the presence of the 
catastrophe, it seemed that eloquent addresses, the activities of peace or- 
ganizations, and even the achievements of the conferences of the nations, had 
merely fostered an illusion in generous minds which were now forced to face 
realities. We then sought comfort in the fancy of a war to end war, in the 
prospect of a spiritual awakening which was to follow the orgy of strife con- 
stantly gaining momentum from hate and enlisting every talent and resource 
for the processes of destruction. But we have come to realize that war is not 
to be ended by war, that the seeds of another conflict have been plentifully 
sown, and that the spirit of man emerged from the fire of the struggle still 
unpurified, more restless if not more passionate, and less amenable to re- 
straint. In both individual and national life the only welcome gospel seems 
to be that of self-determination. Yet, the cheerful hope that Mr. Root 
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expressed rests on the deepest conviction of mankind, that, despite all set- 
backs and however slow, there is a forward movement which ultimately will 
bring us to the paths of peace. It is not for us to doubt, but to consider how 
we may do our part. 

One thing stands out clearly,—that we should have a friendly hospitality 
for every suggestion intended to be helpful. The zeal of enthusiasts with 
their facile production of peace plans may try our patience. The saying that 
a pessimist is one who has just left an optimist is especially apt when we con- 
sider the manifold proposals of apostles of peace who take account of every- 
thing but the difficulties. But we should not allow our distaste to enfeeble 
our will. We must not fail to remember that no progress can be had unless 
we have an atmosphere of endeavor and a disposition which lifts us above 
captiousness. We need the codperation of all citizens in seeking to curb pas- 
sion and to form intelligent judgments, of those of professional training and 
special knowledge in giving a sound critique, and preéminently of those in 
charge of the foreign policies of government in making way for the victories 
of reasonableness. It should be understood by this time that no one formula 
will suffice. There are some who are so intent on law that they are impatient 
of the necessary expedients of statesmen, and those who take account of 
immediate political exigencies are prone to turn away from what they may 
think to be barren juristic concepts. The truth is that every resource of 
accommodation should be conserved. We must continue the search for all 
practicable methods of settling existing disputes, of preventing the develop- 
ment of grievances, of ending estrangements. We need the constant and 
kindly pressure of conciliatory suggestions. We realize that we must reckon 
not merely with differences but with apprehensions, with deep-seated resent- 
ments, with the demands for immediate security which plans for remote 
benefits cannot adequately meet. To these ends many sorts of arrangements 
may be adapted and we should not look askance at them if they are likely to 
help troubled peoples to peace of mind and will not make more trouble than 
they cure. 

It is in this spirit that we consider the development of international law, 
not as an exclusive, or all-sufficient remedy, but as an important means of 
correcting the evils that afflict us. And, then, this development is our es- 
pecial concern. There is always the short view and the long view. Tem- 
porary expedients, patching up difficulties, arranging for mutual aid against 
aggression, may be of advantage, but we should seek not simply recovery 
from a distemper, or to prevent its spread, but an international hygiene,— 
wholesome habits of international life. In dealing with international law we 
are considering nothing that is merely formal, still less what can be imposed, 
but the growth of civilization itself. The causes of war lie deeper than any 
particular grievance. They are to be found wherever there is appeal to the 
old human instinct, to the desire to survive, to make one’s life secure, to get 
the start of one’s enemy, to avenge insult, to seek aggrandizement, to es- 
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tablish mastery. In national life, this self-assertion has been modified by the 
acquired recognition of the advantages of stability and regulated intercourse, 
of the incompatibility of violence with social welfare, but the tendency to 
revolution and civil war in many lands and the sporadic outbreaks which 
occur from time to time among our own people show how imperfect the 
recognition still is and how dependent we are for permanent results upon the 
gradual lifting up of communities and peoples to the conception of the larger 
gains of coéperative effort. When we consider the disposition to violence 
within nations, it is not surprising that the progress toward international 
peace has been so slight. But it is precisely because we are dealing with 
civilization itself, which is nothing less than progressive self-restraint and an 
increasing capacity for coéperation to ensure the enrichment of the individual 
life, that we attach the greatest importance to the development of interna- 
tional law which may be deemed to be a record of the judgments of the con- 
science of mankind. 

There has been much futile discussion of the question whether interna- 
tional law is properly law at all,—a discussion which begins and ends with the 
definition of law. It is clear that the obligations of international law are 
accepted, not imposed by external will. It consists of those principles and 
rules which civilized states have agreed shall be binding upon them in their 
dealings with each other. Instead of this sort of law, the accepted, not im- 
posed, principle or rule, being outside of the proper conception of law, it is 
rather the normal and the most permanent. In customary law, it reflects 
the common or predominant judgment of the social need or convenience. 
Even legislation is successful in proportion to the extent that it proceeds from 
the general appreciation of social requirements. The notion of law as im- 
posed and maintained by force may have its advantage in dealing with a 
small minority of infringers, but in the long run this notion derogates from 
its authority and counts for much of the natural revolt against legalistic 
conceptions. These are thought to be devices to bind life with unnecessary 
fetters. Obedience to municipal law, with the intelligent patriot, finds its 
motive not in yielding to force, but in the recognition of the law as the ex- 
pression of the democratic will through representative institutions. Taking 
the long view, it may not be regarded as a defect or a misfortune that we 
escape the notion of the impositions of force in the field of international law. 
It makes for peace becauseAt is accepted and is farthest removed from arbi- 
trariness. Its gradual extension marks a gain that is not merely temporary 
or illusory, but genuine progress, and hence the effort to promote the reign 
of law, as accepted, not imposed, may be after all the most important con- 
tribution to permanent peace. 

This thought carries with it the consideration that it is not correct, and 
certainly is not adequate, to speak of peace, or the mere absence of war, as 
our ultimate goal. We wish to have the peace, not of the lowest forms of 
life, but of the highest, with its inescapable longings and strivings. Peace is 
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but an opportunity, and our chief concern is justice. We cannot forget on 
this three hundredth anniversary of his epoch-making book, that it was 
justice that was the preoccupation of Grotius. It was selfish, aggressive 
war that he condemned—not war to defend the right, or to punish a guilty 
state. We seek justice through peace; the peace which rests on justice; the 
assurances afforded by the peaceable methods made possible by the instru- 
mentalities of justice. Of course, we are well aware that justice is a varying 
concept; that standards change from age to age, differ in different communi- 
ties and nations and are constantly blurred by national interests; that there 
may be vain repetitions of the word or incantations which benumb the in- 
tellect; that, while justice in the abstract is a pleasing ideal, when sought in 
the concrete it is apt to lack definition because of conflict of opinion. The 
point is, that despite all this, there is much common ground and that the 
endeavor to find it with respect to international relations, and to give it ap- 
propriate definition when found, is the development of international law. 
Moreover, as we reflect upon the disappointments of the past, the varying 
moods of peoples, the easy growth of national ambitions whenever oppor- 
tunity offers, we must realize that in seeking the development of interna- 
tional law we are interested not simply in recorded results, but in the process 
itself. Close attention to the reports of the conscience of nations, the effort 
to record its judgments, the endeavor to secure discussion of the principles 
and rules demanded by the sense of justice in the international sphere, may 
well be the sort of training which the world needs most. 

It is difficult to escape the illusions of force and it is natural that after 
the unprecedented organization of force in the World War and the victory 
achieved by a concert of arms, the imagination of many should be fascinated 
with the idea of the sanctions of force and an enforced peace. Such plans 
may be practicable where they are least needed. When obligations have 
been assumed voluntarily, when the infraction of agreement or of the ac- 
cepted rule of law has been judicially declared by authority acknowledged to 
be competent and impartial, there is the least need of force to carry out de- 
cisions, as the progress of civilization has brought us to the point where de- 
fiance of such judgments will be rare indeed, because they are supported by 
the overwhelming opinion of mankind. Civilized nations which make 
agreements and accept obligations of the declared law are not disposed to 
court a general censure through breach of their undertaking. But there lies 
the area of conflicting policies and interests which are outside the definition 
of accepted obligations and when the sanctions of force are sought with re- 
spect to this class of conflicts they are most difficult to apply. No one would 
profess to favor aggressive and unjust war, but the difficulty has been to 
define aggression. Progress has been made by emphasizing the thought that 
war begun after refusal to submit a justiciable controversy to appropriate 
determination is an aggressive war. But what of controversies that are of a 
different sort, that lie beyond the range of the application of treaties and the 
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accepted principles and rules of the law? It may be easy to say that in such 
matters aggression shall consist of defiance of the will or judgment of a group 
of others Powers. It might be difficult, however, to make such an arrange- 
ment work even if assent to it could initially be obtained. When the ques- 
tion in issue does not grow out of specific agreements or involve the breach of 
the accepted obligations of the law, when there is a conflict within the sphere 
of policy, the concert of Powers which makes possible the contemplated 
sanctions of force is not likely to be had. Small Powers, if their cases present 
minor or isolated interests, may be disciplined. But major problems and 
the interests which give rise to them divide not only the Powers immediately 
concerned, but other Powers, according to their conceptions, not of law, but 
of national advantage, not of principle, but of expediency. The notion that 
great Powers with conflicting interests may be disciplined in this way would 
seem to beachimera. If any group of Powers may be privileged to decide as 
to such conflicts, understandings will inevitably be sought in order to afford 
protection against the day of decision and we return to the old instinctive 
process of self-protection through balance of power. While, as I have said, 
no one should decry any sincere effort to promote peace, or any partial or 
regional arrangements to that end which do not interfere with the proper 
concerns of others, it would not seem to be conducive in the long run to the 
interests of peace to promote trust in force or to center attention on the rem- 
edies of force which are likely to prove illusory when the test comes. If, as 
often emphasized, what is needed is the cultivation of the habit of peace, 
how is the habit to be formed? Contemplate our relations to our great 
neighbor on the north. We have had bitterness and war; we grew to nation- 
hood in an atmosphere of strife. But we have learned to forget the possibility 
of war and we now illustrate most happily the psychology of peace. We 
have not been thinking in terms of the sanctions of force, but of agreement; 
of the perpetuity of friendly relations not demanded by others, but insisted 
upon by the judgment of both peoples. We have achieved this habit by long 
years of training through the use of the instrumentalities of peace. As we 
contemplate the disturbed conditions of the world, we see the need of reén- 
forcing these instrumentalities by directing the thought of nations to the 
facilities of accord, and especially to the obligations of law, not imposed, but 
expressed in principles and rules accepted by voluntary action. Ultimately 
the hope of small states, the best guarantee of the independence of small 
states, will be found in the development of the law. Its field may be limited 
and many sources of conflict may lie outside of it, but attention to the devel- 
opment of the law through essential voluntary action of independent states 
implies the development of the law-abiding sentiment. It implies the con- 
centration of thought upon the duties of states, upon mutual international 
obligations which inhere in intercourse. And in this way we may hope to 
make measurable progress to that degree of civilization which will prosper 
the efforts of conciliation in the area outside the law, which will cultivate and 
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at some time make dominant the spirit of reasonableness in dealing with the 
conflicts of interest, without which all peace plans are idle dreams. 

It is this development that we have in mind when we speak of codifica- 
tion,—referring, in particular, to the codification of public international law. 
We do not use the term codification in its strict sense. We are thinking both 
of the restatement of the existing law and of the process of international leg- 
islation; that is, of reinvigorating the old law by fresh declaration and of 
obtaining the formulation of principles and rules which will settle old juristic 
controversies and also meet the demands of new conditions. Would it not 
be helpful, not merely in the interest of clarification and formal arrangement, 
but in educating peoples,—now under prevalent democratic institutions 
more largely interested in foreign relations,—with respect to the extent of 
their reciprocal obligations and in cultivating the sense of responsibility, if 
the representatives of the nations could assemble and reassert the principles 
and rules of the law considered to be binding; if they would deliberately re- 
trace the old and somewhat overgrown paths of justice; if they would explore 
the uncertain areas in order to ascertain how far accord upon principle and 
rule is possible; if obstacles raised by purely selfish interests were exposed; if 
something definite were attempted upon which the organs of public opinion 
could concentrate, and the real difficulties which stand in the way of estab- 
lishing the supremacy of law should be appreciated more clearly; if at least to 
some extent we could fix attention on what was deemed to be right and not 
simply upon what might be expedient. 

We can be under no misapprehension as to the conditions in which this 
task is to be accomplished. The consent of nations must be had and this must 
be obtained from governments faced with political exigencies,—more than 
ever, under democratic organization, engaged in the primary and essential 
struggle for survival; governments that are small and can attempt little; 
coalition governments that can promise little; small Powers that are ineffec- 
tive; great Powers which find projects of interest all absorbing. Foreign 
offices are overwhelmed with work and the responsible agencies of foreign 
intercourse have scant opportunity to consider anything but the insistent 
demands of each day which consume all available time and exhaust the 
stores of nervous energy. For example, it is safe to say that in our own 
country the work of the Department of State is three times what it was in the 
halcyon days before the war. The mere extent of the cares of foreign offices 
and the limits of human capacity account for much of the inability to get 
ahead with the solution of problems. When, as is usual, the approval of 
legislative assemblies must be had, the obstacles raised by the distribution of 
responsibility, the unavoidable differences in points of view, the precedence 
of measures dealing with domestic demands, the opportunities for obstruc- 
tion, inevitably appear, and the wonder is not the poverty but the extent of 
achievement. The greatest difficulty exists when the driving power of 
aroused public sentiment is absent, and the general public, keen for national 
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interests, are disposed to look at the international arena as the place where 
victories are to be won for themselves and are little disposed to be 
concerned with the unspectacular efforts of their representatives to but- 
tress international justice. Still, the development of international law 
through codification cannot be had without the favorable action of for- 
eign offices and national legislatures, and our problem is how to stimu- 
late effective codperative endeavor, how to assure both deliberation and 
purpose. And it must always be borne in mind by our lay friends, who are 
intent upon the immediate perfecting and declaring of international law, 
even in the most extreme applications which their paper programs demand, 
that it is agreement we are seeking on the part of states which according to 
our fundamental postulate we must recognize as independent and equal be- 
fore the law; the general accord, if not absolute unanimity, which must 
characterize the recognition or assumption of international obligations. 

It is plain that the machinery best adapted to the purpose is that of the 
international conference, not of some nations—as in case of conferences 
appropriately concerned with the particular interests of certain Powers or 
with proposed rules of limited application,—but of all civilized nations who 
through their governments recognize the obligations of international law; 
conferences where all stand on an equal footing and in which the sole purpose 
is to perfect the law and the institutions of the law. To emphasize the im- 
portance of international conferences of this character is not to disparage 
others. Limited conferences may be not only of great value and necessary 
to the Powers concerned, but through their success in dealing with special 
problems may confer general benefits upon the world. What measure of 
success was attained at the Washington Conference on Limitation of Arma- 
ment was due to the fact that it was limited as to participants and objects. 
The difficulties that have since appeared in endeavoring to obtain limitations 
generally applicable to the naval armament of other Powers show that 
nothing would have been accomplished if the great naval Powers had post- 
poned the limitations of their naval strength awaiting a universal agreement 
or if such a course had been made easy. In dealing with Far Eastern 
questions, it would not have helped to bring in the Powers which had no 
direct interest in these questions. The presence of parties without direct 
interest does not promote negotiations, but facilitates cabals. Our Pan 
American Conferences show the advantages of regional conferences where 
the Powers concerned have questions to consider which are peculiar to them- 
selves. Conferences like other instrumentalities should be adapted to their 
ends. 

Even in the case of the development of international law we may find 
advantage in the Western Hemisphere in dealing with the subject of Ameri- 
can international law; not to derogate from the authority of the universal 
law, but to set forth in addition to the old law principles and rules which 
are found to relate to the special exigencies of the American Republics. It 
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was with this object that the Second International Conference of the Ameri- 
can Republics in 1902 proposed a committee of jurists to draft codes of public 
and private international law, that the Third Pan American Conference 
again took up the project, and that the Fifth Pan American Conference 
after the delay caused by the war resolved to proceed with it. In prepara- 
tion for the work of the International Commission of American Jurists to be 
held at Rio de Janeiro in 1925, the Governing Board of the Pan American 
Union requested the Executive Committee of the American Institute of 
International Law to aid the enterprise by its deliberations. As a result 
we have a most promising development in this field through the labors of 
the committee over which our fellow member, Doctor James Brown Scott, 
has presided. Thirty projects of conventions covering a variety of subjects 
in the international law of peace have thus been prepared and presented to 
the Governing Board of the Pan American Union and have been transmitted 
to the Governments of the American Republics that they may be laid before 
the Committee of Jurists which is to meet under the resolutions of the Fifth 
Pan American Conference. We are to have the privilege this evening of 
listening to the review of this movement and an exposition of these projects 
by Dr. Scott, to whose competent and persistent efforts this important prog- 
ress is largely due, and for this reason I shall not attempt to comment upon 
the projects themselves. It may be noted, however, that they embody a 
bill of rights setting forth the fundamental rights and correlative obligations 
of the American Republics, and these Republics are invited by one of the 
proposed conventions, without criticizing territorial acquisitions effected in 
the past, to consolidate the general peace of this hemisphere by the renun- 
ciation of conquest. They are invited to agree that future territorial ac- 
quisitions obtained by means of war or under the menace of war, or in pres- 
ence of an armed force, to the detriment of any American Republic, shall 
not be lawful. 

In this initiative, in which the American Republics may take pride, 
there is nothing opposed to the more general enterprise of codification. 
American initiative in the development of international law is the more 
natural because of our detachment and of the fact that we are more con- 
cerned in the establishment of general principles of international action than 
in the immediate political interests of European Powers. You will not fail 
to recall that after the war, when the Advisory Committee of Jurists con- 
vened by the League of Nations was considering a plan for the establish- 
ment of a permanent court of international justice, Mr. Root proposed to 
that committee the recommendation of a series of conferences to restate the 
established rules of international law and to formulate desirable amend- 
ments and additions. The Advisory Committee made this recommenda- 
tion to the League of Nations but it was not thought to be opportune to 
act upon it. Now, however, steps have been taken by the League in seeking 
the advice of eminent jurists, and it is to be hoped that the work done by 
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the American Institute will be of assistance. We fully recognize that impor- 
tant as is the development of what we call American international law, and 
this should be promoted without delay, helpful as our Pan American Con- 
ferences may be, we cannot be content until appropriate plans are made to 
restate, amend and enlarge the universal law, and this, as I have said, 
should be accomplished through conferences, embracing all civilized nations 
treating international law as obligatory and meeting each other on an equal 
footing. It may be added that the Government of the United States has 
always welcomed such conferences as our attitude toward the Conferences 
at The Hague abundantly shows. It should be apparent that the contro- 
versy over the Covenant of the League of Nations involved no hostility to 
international conferences, or to their organization with machinery for 
continuity, with suitable inquiries and reports pending meetings, but to the 
assumption of certain obligations in the Covenant of the League to which 
preponderant opinion here was opposed. In relation to the legislative 
processes of conferences initiated by the League to devise rules on various 
subjects of general concern, there has been a disposition to find a way, 
conformable to American opinion and to our constitutional system, in which 
the United States could appropriately collaborate as an independent state 
in the promotion of humanitarian measures, the correction of evils which 
can be dealt with adequately only by community of action, and the develop- 
ment of new or improved rules upon particular matters to which we have 
direct relation. When the nations are ready to take up the development 
of the universal law, it should not be difficult, with the experience of The 
Hague Conferences, to devise methods facilitating and insuring the full 
participation on an equal basis of all states who welcome the reign of law. 
This would be essentially a separate undertaking from regional plans, from 
the limited conferences of particular Powers or groups of Powers, from the 
promotion of special agreements such as the limitation of armament, how- 
ever desirable these may be from the standpoint of particular interests or the 
general peace. 

While we must emphasize the method of conference, we should not 
permit ourselves, as apparently many do, to become victims of the delusion 
that this method assures achievement. Some are disposed to clamor for 
conferences as though they were ends, not means; forgetting that they must 
be held under favorable conditions to give even promise of progress. The 
international conference is merely an agency of diplomacy; it brings together 
the representatives of several or many Powers, thus facilitating inter- 
changes, reducing the circumlocution of many notes, giving larger oppor- 
tunity for direct arguments, for a clearer understanding of positions, for 
finding ways of accommodation, for the influence of personality, for the 
pressure of public opinion. But a conference is not a parliament where a 
majority can enforce its will—a fact too often ignored by zealous promoters. 
The delegates represent independent Powers. Even if they agree, the con- 
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ventions they sign go to their respective governments for approval and, 
except in certain cases, must receive the assent of legislative bodies in order 
to become effective. In a conference all action not procedural is ad referen- 
dum. The difficulties in securing unanimous action in conferences are suffi- 
ciently great. Foreign offices give instructions mindful of political difficul- 
ties at home; the suggestion of pressure is resented; there is constant finesse 
to avoid dealing directly with unwelcome proposals; and often there is refuge 
in the compromises of ambiguous phrases. Sometimes delegates are sent 
who may have some individual] prestige but have little political influence in 
their own country and whose advice to their own governments or their legis- 
latures carries little weight. Even when conferences are most successful 
and there is a manifest desire on the part of all parties to secure results and 
effectively to codperate to that end, there may be great delay in putting 
their conventions into operation. Two of the treaties made at the Washing- 
ton Conference on Limitation of Armament, one relating to Far Eastern 
questions, the other to poison gases and submarines, have not gone into 
effect because all the ratifications are not yet in. We do not escape these 
difficulties when we seek the development of the law. Indeed, it may 
prove to be easier to agree upon particular rules governing certain special 
transactions where immediate convenience is involved than to obtain accord 
in formulating principles or rules of a general nature. Even in the restate- 
ment of existing law, foreign offices with particular policies and interests in 
view will watch carefully the formulation of general statements, and where 
the development of the law is concerned with the settlement of old questions 
as to which the Powers have taken different positions, or with the framing 
of rules to meet new conditions, the process will encounter an almost hope- 
less contrariety of opinion and an almost endless debate because there is no 
pressure of supreme demand to make imperative the end of talk and an 
appropriate accord. Nations will be reluctant to surrender views for which 
their statesmen have argued in diplomatic exchanges and all will be keen to 
note and oppose any declaration which may count against a perceived inter- 
est. Again, it may be that the failure of a government to have a definite 
policy in a particular matter may paralyze its action. The demands of 
administration have led to the creation in every government of numerous 
administrative departments, each specializing in a particular field and 
naturally having a sense of authority and pride of opinion. Such depart- 
ments, while dealing with matters with which international law is, or should 
be, concerned, may not have the horizon of the foreign office and may take a 
narrow and provincial view which finds support in an important constituency 
and strongly influences the legislature. One subject may touch several 
administrative departments. Foreign offices must consult the experts of 
their governments in different spheres of activity and often must await a 
formulated concurrence of opinion which it is difficult to get. 

With all these obstacles, it is plain that the way for an international con- 
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ference on the development of international law must be well prepared. It 
would be idle to expect success by merely calling a conference without the 
preparation of definite proposals well thought out. Such a course would 
probably lead to a few pious resolutions and adjournments for a long sleep. 
If we are to have any measure of success in the codification of international 
law it must be taken up energetically and systematically by the jurists of the 
nations, those who are at once most competent and most zealous. This is 
the course long advocated in this Society, and it was a cardinal feature of the 
proposal in 1920, to which I have referred, that the organizations of interna- 
tional jurists should prepare and propose projects for such conferences. 
Most of the work already done has been performed in this way. What we 
have of international law is largely the product of the work of jurists whose 
arguments and treatises have brought about the necessary consensus of the 
nations. Recall the words of Lieber: “The strength, authority, and gran- 
deur of the law of nations rests on, and consists in, the very fact that reason, 
justice, equity, speak through men ‘greater than he who takes a city’— 
single men, plain Grotius; and that nations, and even Congresses of Vienna, 
cannot avoid hearing, acknowledging, and quoting them. But it has ever 
been, and is still, a favorite idea of mine that there should be a congress of 
from five to ten acknowledged jurists to settle a dozen or two of important 
yet unsettled points—a private and boldly self-appointed congress, whose 
whole authority should rest on the inherent truth and energy of their own 
proclama.”’ Lieber saw the possibility of a settlement, as he said Grotius 
settled, “by the strength of the great argument of justice’. Herein lies 
what I regard as the chief opportunity at this time of our societies and in- 
stitutes of international law, to strive to reach that weighty accord which 
must be had to achieve finally the agreement of the Powers. Herein lies the 
promise of the work already done by the Committee of the American In- 
stitute. The important fact, as I have said elsewhere, is not of the immediate 
acceptability of their projects, but that they have projects, that they have col- 
laborated to a definite end and have produced results ready for analysis, 
adoption, or improvement. 

But, in relation to this essential contribution of jurists, I should like to 
make this suggestion. Eventually, foreign offices and governments will have 
the decisive word. This preliminary work of jurists should, if possible, be 
carried on with the idea of exploring in their respective countries the policies 
of their governments, to the end that these might be anticipated, clarified, 
defined, and the possibilities of modification in the interest of a general agree- 
ment be considered. While governments may not be expected to declare 
formally their policies and purposes except governmentally as occasion arises, 
informal contacts could be had by the representatives of local societies of 
international law with the legal advisers of governments so that, through 
some feasible codperation, the preparatory work of jurists should be as little 
academic as possible. 
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There is another way of developing international law in addition to the 
direct legislative processes, and that is through international judicial insti- 
tutions. It is said frequently, and with cogency, that we need an improved 
body of law to be applied by an international court. There are too many 
gaps in the law, where decision must fail for want of principles and rules 
commanding the necessary acceptance, to permit the denial of the impor- 
tance of direct legislative procedure. Much that is said on this subject has 
immediate bearing on programs for obligatory arbitration. It may, indeed, 
be fanciful to suppose that independent states having the power and dispo- 
sition to determine their own policies will bind themselves to submit gener- 
ally questions, which may arise outside the law and treaties, to the decision 
of others,—where there is no recognized standard of law or justice, but 
simply a conflict of interests. It may not be too much to hope, however, 
that in the domain of law, and as to the interpretation of agreements, where 
there are accepted standards to be applied, nations will ultimately be willing 
to obligate themselves in advance to submit to a judicial settlement. The 
reservations such as those made in our own arbitration treaties in relation to 
the submission of legal questions may be taken to show a fear as to the 
standards to be applied, and as to the impartiality of decision, rather than a 
reluctance to have an appropriate settlement according to law. In practice, 
the United States does not refuse arbitration of justiciable questions, but 
when a treaty for obligatory arbitration is proposed, imagination has con- 
jured up every possibility and the fact that international law has not yet 
been formulated adequately has undoubtedly retarded and will continue to 
retard the movement for the obligatory arbitration of questions which in 
their nature are justiciable. 

While fully appreciating the necessity of provision for legislative pro- 
cesses in the international field, it is most extreme to say that judicial insti- 
tutions should await that development. In view of the difficulties besetting 
international legislative procedure, that would probably be a long postpone- 
ment. The suggestion that an international court should await the develop- 
ment of international law is of that academic character which puts hurdles 
in the way of progress. As we need various sorts of arrangements to pro- 
mote peace, we require different kinds of instrumentalities to develop the 
law and especially should we have the continuous functioning of a perma- 
nent court of international justice. It should be a sufficient answer to ob- 
jectors, that there are a host of treaties, and these constantly multiply, giv- 
ing rise to numerous questions which require judicial examination and with 
respect to which there should be consistency of decision. Treaties, generally, 
to be sure, have limited objects and register a particular accord, but not in- 
frequently their construction demands the application of the principles and 
rules of law, and the judicial work in deciding controversies that grow out of 
international agreements in a true sense develops the law. But, aside from 
international agreements, there is already a sufficient body of international 
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law, a sufficient history of the practice of nations, to be explored, to make 
judicial institutions both workable and imperative. If a national court may 
illumine international law by such a decision as that of our Supreme Court 
in the Paquete Habana (175 U.S. 677): if even through the decision of the tri- 
bunals of one nation statements of law emerge which command general ap- 
proval because of cogent exposition; how much more would such results follow 
the declarations and decisions of international tribunals and in particular of a 
permanent international court composed of eminent and impartial jurists 
drawn from all over the world and dedicating their lives to the maintenance 
of judicial standards. Those who insist on a fairly complete body of law, 
before the setting up of an international court justifying adherence, take too 
little account of the natural process of the growth of the law and the extraor- 
dinary fecundity of general principles when used in the course of judicial 
work. Our American constitutional law in its most interesting aspects is 
built up of judicial decisions giving application to some very general con- 
cepts. It would have been unfortunate indeed if the work of Chancellor 
Kent had been compelled to await the establishment by legislation of Amer- 
ican equity jurisprudence. It should not be necessary to remind lawyers of 
the growth of the common law. If the work of jurists has great weight in 
the international sphere, how much greater would be the effect of the labors 
of jurists continuously engaged in the decision of controversies under the 
necessity of applying principle to concrete cases, with the enormous advan- 
tage of arguments born of real exigencies, with the responsibility not merely 
of writing but of determining. Instead of insisting that the establishing of a 
permanent international court should await the development of international 
law I should say that the work of such a court would be the best assurance 
that we should have that development. 

It would seem that no one who favors judicial settlement of interna- 
tional disputes should oppose a permanent international court. It seems to 
be assumed that we should continue to have the processes of arbitration. 
But these processes lack continuity, and, moreover, the difficulty of obtain- 
ing an agreement upon suitable arbiters is an obstacle constantly growing 
more serious, especially in view of the divisive effects of the World War. 

Fortunately the Permanent Court of International Justice has been 
established with judges whose competence none can deny. I have already 
had the privilege of reviewing before this Society the grounds upon which 
this court should be supported. I earnestly hope that the appropriate sup- 
port of the court by the Government of the United States will not be delayed 
much longer. No one desires, I take it, that judicial institutions should be 
under the dominance of political organizations and it is believed that the 
Permanent Court of International Justice is free of such domination. That 
independence can be made secure by the support of all nations and especially 
by that of the United States on terms of adherence such as have been pro- 
posed by President Harding and President Coolidge. It would seem to be 
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idle to expect that another tribunal can be set up or that progress can be 
made by such a futile demand. The Powers that are members of the League 
of Nations would have the right to participate in the election of judges of a 
permanent international court under any possible arrangement. It would 
be extravagant to call such participation under the present arrangement 
political control; still less would such an objection lie if the United States 
were admitted to equal participation. As has been frequently pointed out, 
the court in the exercise of its judicial functions is not governed by the 
League of Nations but performs its duties under a separate agreement which 
is designed to safeguard independent and impartial action in the decision of 
cases. It is not my purpose at this time to restate the reasons for the sup- 
port of the Permanent Court, but simply to emphasize the incalculable ad- 
vantage of having such a tribunal to aid in the development of international 
law; to reinforce the law-abiding sentiment through recourse to the exercise 
of its jurisdiction and acceptance of its decisions. Not improbably the na- 
tions may thus be led to avail themselves more readily of the necessary inter- 
national legislative processes to perfect the law and to satisfy enlarged con- 
ceptions of international justice. 

The establishment of the reign of law, as distinguished from the rule of 
might, may be a process as slow as that of the evolution of the higher forms 
of life. Turbulent peoples impatient of order, restless democracies making 
government difficult, pseudo-patriots yielding nothing, give little promise of 
international peace. The will to peace begins at home, but there is avidity 
for education and we may feel confident that in time the leaven of reason will 
leaven the whole lump. Despite unrest, and many grievances there are 
gratifying indications of a revived and heightened appreciation of the in- 
terests of peace. At least the avenues of intelligent endeavor are open and 
in relation to the development of international law there is unexampled op- 
portunity for those of special competence who have devoted themselves to 
its study. In this collaboration, the members of this Society will undoubt- 
edly esteem it a privilege to perform their part. 


The PresipENT. I now have the pleasure of introducing Dr. James 
Brown Scott, Vice-President of the Society, who will speak to you on “ The 
Codification of International Law in America.” 


THE CODIFICATION OF INTERNATIONAL LAW IN AMERICA 


ADDRESS BY JAMES BROWN Scott 
Vice-President of the Society 


Mr. President, members of the American Society of International Law, 
ladies and gentlemen: The legend on the cover of the modest pamphlet 
which I hold in my hand states in a few words the origin and the purpoxe 
of the projects dealing with certain phases of international law, to which 
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I invite your attention this evening. It begins with a quotation in French 
to the effect that, “Might and Right control everything in the world; 
Might, until Right is ready.” This maxim is taken from Joseph Joubert, 
a French moralist, who thought much, wrote little, but with the perfection 
of the artist and the finality of the judge. Addicted to introspection, he 
was conscious of his gifts, although he dwelt frequently upon his limitations. 
“Tf ever a man was tormented,’ he said, “by the accursed ambition of 
putting a whole book into a page, a whole page into a phrase, and that 
phrase into a word, lam that man.” In this passage, which is not upon the 
pamphlet, but which I quote to explain the quotation, it would almost seem 
that Joubert had in mind the quotation which I have used: a single sentence, 
but a history in two phrases, and a judgment also in a single sentence, upon 
mankind from the Stone Age to this twenty-third day of April in the year 
of our Lord one thousand nine hundred and twenty-five. 

But to the pamphlet. Next in order follow two lines: ‘ copiIFICATION 
OF AMERICAN INTERNATIONAL LAW’’—the statement of an attempt to 
replace the “might” of the maxim by “right” in the Americas. Then 
comes the origin of the attempt, which I quote from the pamphlet without 
a word of comment at this time: “Projects of conventions prepared at the 
request on January 2, 1924, of the Governing Board of the Pan American 
Union for the consideration of the International Commission of Jurists, 
and submitted by the American Institute of International Law to the 
Governing Board of The Pan American Union March 2, 1925.” Below 
this is a circular seal: an arrangement of the twenty-one flags of the Amer- 
icas, surrounded by the inscription, “Union of American Republics.” At 
the bottom of the pamphlet are three lines: ‘‘PAN AMERICAN UNION, WASH- 
INGTON, D. C., 1925.”” The whole legend is in simple black type and stands 
out in artistic relief upon the royal yellow of Madre Espafia, the proud 
mother of a fertile race, forming no less than eighteen of the twenty-one 
American Republics. 

By resolution of January 2, 1924, the Governing Board of the Pan 
American Union requested the American Institute of International Law to 
give attention during the course of the year to the codification of ‘the 
rules” of international law, in order that ‘the results of its deliberations” 
should “be submitted” to the International Commission of Jurists at its 
forthcoming meeting at Rio de Janeiro. 

Why did the Governing Board turn to the American Institute? The 
present honored President of this Society was then Chairman of the Board, 
and he knew, as Secretary of State, the difficulty of reaching an agreement 
upon controverted subjects by the official representatives of nations acting 
under instructions from their respective governments. Self-interest is not 
unknown in domestic matters, and it seems to be the essence of foreign 
affairs, if we do not close our eyes to the past, and our ears to the present. 
By an appeal to the good offices of a scientific body, Secretary Hughes 
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rejected the closed mind of the politician for the open-mindedness of the 
scholar. Mr. Root, the former President of this Society, had previously 
advocated a resort to scientific bodies for the preliminary work of inter- 
national conferences of a law-making kind. His views prevailed with his 
colleagues of the Advisory Committee of Jurists assembled at The Hague 
in 1920 and found unanimous expression in a resolution urging conferences 
of the nations for the advancement of international law. Mr. Root was 
not alone in his opinion. He had official precedent for it, and of American 
origin. 

The Brazilian statesman, Nabuco de Araujo, father of the late ambas- 
sador of that name to the United States, advised his government, under 
date of March 16, 1876, not to attend the proposed conference at Lima for 
the codification of private international law in terms which apply to inter- 
national law in its entirety, but to allow the Institute of International Law 
in Europe, founded three years previously, to put into shape the general 
principles of international law which were common to the nations at large. 
The advice adopted by Brazil is so in point today that I may be pardoned 
if I quote Sr. Nabuco’s opinion, adopted by the Council of State, of which 
he was a member: 


1. Since not merely American interests are dealt with, but rather 
the uniformity of legislation of different Powers according to the princi- 
ples of universal practice; and since the same reason for frequency and 
facility of relations and for conflicts exists in Europe as in America, a 
general congress would be more to the purpose than an American con- 


2. That the Institute of International Law in Europe having taken 
the initiative in this matter, it is advisable, in the interest of the desired 
end, and for the greatest possible uniformity of principles, to await the 
result of the work already begun and far advanced by the Institute. 
At any rate, we of the Institute in Europe cannot blame Mr. Root for 

suggesting a resort to that body or other scientific societies, or Secretary 
Hughes for turning to the Institute in America. They had on their side 
the prince of the worldly-wise, for did not Talleyrand say, ‘‘ Methods are 
the masters of masters.’”’ It would seem that the Executive Committee 
of the American Institute took a leaf from Talleyrand’s book of worldly 
wisdom. Its members decided that a series of projects should be drawn 
in advance of the proposed meeting of that body, in the hope and belief, 
justified by the event, that they would get approval of something done. 
Therefore, they set themselves to work. 

What should they do, how should they do it; what was to be the method 
—the master of masters? Their success or failure depended upon the 
choice of the method, and they succeeded because they chose wisely. They 
decided to follow in the path of The Hague, to present the result of their 
labors in the form of draft conventions with preambles, by way of intro- 
duction, and the articles in the form of a code. In this way, each project 
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would be separate and distinct, and its preamble would state the reason 
for its existence. The drafts would be like a pack of cards, they could be 
shuffled, and their order changed at pleasure. If adopted, one could be 
withdrawn or its articles amended without affecting the other projects. 
In this form, the Commission of Jurists could consider the drafts separately, 
reject or add to the number, and the Sixth Conference of the American 
Republics, to which the projects of Rio de Janeiro are to be submitted for 
consideration and eventual adoption, could bring them together in a Final 
Act to be known as the Final Act of Habana, if that were to be the pleasure 
of the conference holding its session in that venerable city of the New 
World. 

It was evident to the Executive Committee that it should place limits 
to the ambition of its members and not court failure by attempting too 
much. They therefore decided to lay aside for the present private inter- 
national law, which we of the English-speaking world are accustomed to 
term the ‘conflict of laws.’’ Therefore, the projects should deal with that 
phase of international law called indifferently the law of nations, public 
international law, or, more generally nowadays, international law. Here, 
again, prudence counseled moderation. The Executive Committee in- 
stinctively felt that the law of America was the law of peace, that the law 
of war should find no place in an American code, and that of the law of 
peace, only those topics of present interest should be put in the form of 
conventions. 

The result was, the thirty odd projects prepared at Paris, discussed, 
modified and improved by members of the American Institute meeting at 
Lima in the month of last December, and still further modified and im- 
proved in the closing days of February, in the City of Habana, by a com- 
mittee of the Institute representing the four geographical divisions of the 
continent—South America, Central America, the Republics of the Carib- 
bean, and North America—and representing at the same time the four 
official languages of the four Americas: English, French, Portuguese and 
Spanish, to enumerate them in the order of the alphabet. 

To an examination of these projects, I now address myself. 

The report of the Codifying Committee is so brief that its summary 
would be longer than its text. It says: 


The committee of the American Institute of International law des- 
ignated at the meeting in Lima for the codification of American interna- 
tional law, and of which the executive committee of the institute forms a 
part, presents the following series of projects of conventions for the prep- 
aration of a code of public international law. 

Each member signing reserves his opinion on individual points. 

Habana, February 25, 1925. 


It will be observed that the text of this report, drafted by Mr. Busta- 
mante, a distinguished citizen of the Republic of Cuba, says that the com- 
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mittee was designated “for the codification of American international law,” 
and that its projects were ‘“‘for the preparation of a code of public inter- 
national law.” 

The first two projects, the first, in the form of a preamble, and so named; 
the second, in the form of general declarations, and so called, are intro- 
ductory. They state the reasons for the codification of the rules of inter- 
national law, and the limitation of the codification to the law of peace. 
They also state the origin, the nature of the phrase “ American international 
law,” the sense in which it is used by the committee, and also by Secretary 
of State Hughes in his address of March 2, 1925, presenting the projects to 
the Governing Board. 

The preamble notes as an aftermath of the World War that the nations 
generally are now animated by a desire to maintain a stable peace and to 
foster the spirit of trust and codéperation which should mark their mutual 
relations; that the American Republics recognize more than formerly the 
duty of coéperating with other nations for their realization; that the repub- 
lics of the new continent should “strengthen the bonds of solidarity between 
them which nature and history have happily established” ; that there should 
exist in the future ‘‘a closer coédperation between them and the nations of 
the world, for the purpose of determining the principles and rules of uni- 
versal international law”; that the American Republics are more interested 
in regulations concerning the peaceful relations of the nations and their 
own neutrality than in those concerning war, in the hope, which the pre- 
amble expressly states, ‘‘that the latter has happily and forever vanished 
from the American Continent”; and that for those reasons, set forth at 
length and in detail, the American Republics are desirous of undertaking 
the codification of international law, in accordance with the resolutions of 
the Pan American Conferences. 

The preamble is conceived in terms of good will, confidence and peace, 
and in the very first paragraph of the series, we are forewarned, as it were, 
of the final project of convention renouncing wars of conquest. It is clear 
that with such a preamble there was no place for a convention dealing with 
any phase of the law of war originating in the Americas. The first project 
prepares us for the law of peace to the exclusion of the rules of war. The 
second introduces us to American international law, which it defines, stat- 
ing the elements which enter into the conception and the relation of the law 
of the Americas to the law universal. 

The clearest idea of this project is to be had by letting it speak for itself; 
it is also the shortest way, for the latter half is a summary of a larger state- 
ment which, in the process of revision was stripped of its nonessentials. In 
this part of the general declarations it is said: 


2. The American Republics declare that matters pertaining es- 
pecially to America should be regulated in our continent in conformity 
with the principles of universal international law, if that be possible, or 
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by enlarging and developing those principles or creating new ones 
adapted to the special conditions existing on this continent. 

3. By American International Law is understood all of the institu- 
tions, principles, rules, doctrines, conventions, customs, and practices 
which, in the domain of international relations, are proper to the Repub- 
lics of the New World. 

The existence of this law is due to the geographical, economic, and 
political conditions of the American Continent, to the manner in which 
the new republics were formed and have entered the international com- 
munity, and to the solidarity existing between them. 

American International Law thus understood in no way tends to 
create an international system resulting in the separation of the repub- 
lics of this hemisphere from the world concert. 


The project admits, as it could not very well deny, that the principles of 
international law are universal. It further calls attention to the fact, ob- 
vious enough, that new conditions give rise to new rules, although these are 
to be derived from the general principles of justice, or as a distinguished com- 
mentator and judge of England has quaintly put it, “‘ For out of the old fields 
must come the new corn.” 

It is natural, therefore, that the law to be applied by the American Re- 
publics should, in addition to the law universal, contain not a few rules of 
American origin, and that the complex of the old and the new should make 
up what may be called American international law, without, however, sepa- 
rating in any respect the American Continent from the world at large. This 
is another way of stating the resolution adopted by the First Pan American 
Scientific Congress in session at Santiago on the 3lst of December, 1908: 


There are on this continent problems which are sui generis and of 
clearly American character; the states of this hemisphere have regulated, 
by means of more or less general agreements, matters which interest 
these states only, or which, if of universal interest, have not been found 
susceptible of world agreement, thus incorporating principles of American 
origin in international law. These topics taken together constitute 
what may be called “ American situations and problems in international 
law.” 


The matter is too important to be dismissed with a few hurried words by 
way of introduction to the large and imposing list of projects professing to 
codify American international law. I shall therefore ask you to listen to a 
passage from the report of Dr. José Matos, Professor of International Law at 
the University of Guatemala, which that eminent publicist of Central Amer- 
ica has prepared on the projects, at the request of the members of the Insti- 
tute meeting in Lima, in December of the past year: 


There is no doubt that the American States maintained from the 
dawn of their independence and maintain today, certain principles 
framed to protect their sovereignty and to guarantee their primary in- 
terests, often in open opposition to the rules and principles dominant in 
Europe, on certain historical occasions, adopting in effect, formulas and 
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particular applications in their political and juridical relations with the 

European States, which gradually have been incorporated in interna- 

tional law. Nor can it be denied that America has contributed in a 

notable way and with noble ideals and generous conceptions, to the 

development of those juridical standards which should regulate interna- 
tional relations, without necessarily signifying the creation of a special 
or different system of law. 

It is therefore in this sense, which pervaded the meeting at Lima, that 
the American international law of the project is to be understood, a sense 
which does not in the slightest degree seek to establish a system of law to be 
applied exclusively in this continent separate and distinct from the law of 
nations. Apart from other disadvantages and inconveniences which need 
not be mentioned in this place, such a conception would, to say the least, 
debase the mission incumbent upon America in the development of humanity. 

Having defined American international law, stated the reasons for its 
existence, and the relation of the law of the Americas to the universal law of 
nations, the question naturally arises, what, then, isinternational law? The 
answer is found in the fourth of the series of proposed conventions. This 
project states, under the caption of “Fundamental Bases of International 
Law’’, the nature and extent of international law, the elements which com- 
pose international law in general, the development and interpretation of the 
rules of international law in the new world, the value of national laws, diplo- 
matic precedents and opinions of publicists. It concludes with the sanctions 
of international law in the Americas. 

These conceptions are, it may be objected, of a theoretical nature, per- 
haps more appropriate in a formal treatise on international law than in a con- 
vention. They are, however, of a general nature; they are interesting and 
valuable. They are a further introduction. The project should therefore 
follow the preamble and the general declarations as the third in the series. 
But however theoretical or scholastic the draft convention may appear even 
to friendly critics, the last three articles grouped together under the heading, 
‘Sanctions of International Rulesin America” arefarfromacademic. They 
express what I venture to think is the enlightened view of this continent upon 
a subject of the utmost importance. Let me read them. 

Article 20 says: ‘‘The observance of international law rests principally 
upon the honor of the American Republics, under the sanction of public opin- 
ion.” There is no material force here, only the moral force of public opin- 
ion which controls the world. We can take Dr. Johnson’s word for it, that 
no man can be indifferent to his neighbor’s opinion, and ‘“‘ He that hath ears 
to hear, let him hear.’’ A nation courts destruction if it runs counter to the 
enlightened opinion of the world. 

Article 21 reads: ‘American Republics have the right to protest 
against violations of international law, even if those violations do not directly 
affect them.” There is good authority for this provision. It should be soin 
the nature of things, for the violation of the common law of nations by any 
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Power is a claim to violate it against all Powers, if it should think it expedient 
to make the attempt. Germany’s violation of Belgian neutrality on the 
fatal night of August 3, 1914, was in effect the violation of the neutral right of 
every other nation. Neutrals should have protested at once, and doubtless 
they would, had not Germany been so strong and apparently so irresistible at 
the time. But a system of law based upon strength or mere physical power 
is not a system of justice, whatever else it may be. Austria, France and 
Prussia protested against the forcible removal of Messrs. Mason and Slidell, 
civil commissioners of the Confederate States, by an American man-of-war, 
from the Trent, a British passenger, and, therefore, neutral, vessel, being at 
the time on the high seas on a voyage between two neutral ports. This took 
place on November 8, 1861. Great Britain protested at once; France pro- 
tested to the Government of the United States on December 3rd, Austria on 
December 16th, and Prussia on December 25th. Great Britain, Austria, 
France and Prussia were right; the overhauling of the Trent by an American 
cruiser and the removal of two civilians from a neutral steamer on the high 
seas was wrong, and put the Government of the United States in the wrong. 
The protesting neutrals rendered a service to the United States and to the 
world at large. No nation is too great to be above the law; no nation is too 
small to be protected by the law. 
Article 22 is thus worded: 

American Republics directly injured by a violation of international 
law may address themselves to the Pan American Union in order that it 
may bring about an exchange of views on the matter. 

They may also have recourse to moral sanctions, such as an appeal 
to public opinion, the publication of the official correspondence showing 
wherein the nation was at fault, a request for arbitration, the severance 
of diplomatic relations. 

There is here neither force nor threat of force. There is an appeal to law 
and to its moral sanctions, and I am inclined to think that this section of 
the project draws with an unerring hand the distinction between the old and 
the new way of things. There is, I venture to think, no permanent guar- 
antee of material security in force expressed in terms of armies, navies and 
economic pressure. The only permanent guarantee is justice expressed in 
terms of law. These things should be said, and properly said, in a conven- 
tion. But in any event, the fifth project would be admitted on all hands 
to be practical and concrete. It is short and to the point, and consists of 
but two articles. It deals with nations, and enumerates the elements which 
enter into the state. It is to be observed that the project confines itself to 
the nation of international law, inasmuch as each of the American Repub- 
lics is a free, sovereign and independent nation. Its second and concluding 
article might have as a heading, ‘‘ Multum in parvo”’: 

Article 2. Nations are legally equal. The rights of each do not 


depend upon the power at its command to insure their exercise. Na- 
tions enjoy equal rights and equal capacity to exercise them. 
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This article is not calculated to please the ear of the large Powers, but then, 
may we not say of the small nations that “God must like them; he made so 
many of them,” as President Lincoln once said of the common people. 

There appears to be a tendency here and there evident of a confusion 
in the minds of Ministers of Foreign Affairs between the recognition of a 
state and of a government, although there is none among publicists and in 
books of authority. Therefore, the sixth of the projects deals with these 
two subjects, showing the differences between them and the principles 
which should be applied to each; principles, it should be said, based upon 
the enlightened practice of the American Republics. Here are a few 
samples: : 

Article 1. The recognition of a nation by an American Republic 
has for its object to accept its personality with all the rights and all the 
duties established by international law. 

The recognition of the government of a nation has merely for its 
object to enter into diplomatic relations with the said nation, or to 
continue the relations existing. 

Article 2. The political existence of a nation is independent of any 
recognition. It has consequently the enjoyment of the fundamental 
rights, and it is bound by the fundamental obligations mentioned in the 
“ Declaration of the Rights and Duties of Nations.” 


Article 4. Every legally constituted government has the right to 
be recognized. Refusal of recognition by one of the republics may be 
considered an unfriendly act. 

Article 5. Every abnormally constituted government may be rec- 
ognized if it is capable of maintaining order and tranquillity and is dis- 
posed to fulfill the international obligations of the nation. 


We are now prepared to take up the rights and duties of nations, par- 
ticularly those of the western world, called in the projects, the American 
Republics. There is a series of four, which should be considered together; 
the third project entitled, ‘ Declaration of Pan American Unity and Coép- 
eration’; the seventh, a ‘‘ Declaration of Rights and Duties of Nations’’; 
the eighth, dealing with certain fundamental and very special rights of the 
American Republics; and the ninth, on the “Pan American Union.” The 
introduction to this group is the third; it is more than that, it is in reality 
the door to the Pan American Temple of Justice. It did not appear in the 
projects originally drafted at Paris and considered by members of the 
American Institute at Lima. It was added in the final revision at Habana, 
because of a statement in the remarks which Secretary Hughes made on the 
occasion of Mr. Root’s eightieth birthday, that, ‘‘The principles”’ enunci- 
ated in his memorable visit to South America “must ever guide us in our 
relations to the Latin American Republics.” Evidently, Secretary Hughes 
had in mind Mr. Root’s address of 1906 in Rio de Janeiro, which our Latin 
American friends refer to as the Magna Charta of the Americas. Mr. 
Root’s address of 1908 in Washington states the spirit which should pervade 
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the policy of the American States in their mutual relations. Together, they 
are the law and the prophets. Let me quote three sentences from the first, 
and two from the second address, and then, by way of comment, show why 
Mr. Root is looked upon as the friend and benefactor of every Latin Amer- 
ican Republic, and why his unsupported word has there the force of an 
international statute: 


We wish for no victories but those of peace; for no territory except 
our own; for no sovereignty except the sovereignty over ourselves. We 
deem the independence and equal rights of the smallest and weakest 
member of the family of nations entitled to as much respect as those of 
the greatest empire, and we deem the observance of that respect the chief 
guaranty of the weak against the oppression of the strong. We neither 
claim nor desire any rights, or privileges, or powers that we do not freely 
concede to every American Republic. 


There are no international controversies so serious that they can not 
be settled peaceably if both parties really desire peaceable settlement, 
while there are few causes of dispute so trifling that they can not be made 
the occasion of war if either party really desires war. The matters in 
dispute between nations are nothing; the spirit which deals with them is 
everything. 

The law of America is to be the law of peace; renunciation of territory 
by force or conquest is excluded, as in the thirtieth project; and sovereignty 
over another American Republic is repudiated. Each American Republic 
is therefore independent of the other, and all others, and therefore each is 
equal, with equal rights, and in this equality of right, the guarantee of the 
weak against the strong is to be found; intervention is of necessity excluded, 
and we of the North can not legally exercise any rights, privileges or powers 
in any American Republic which another would not be entitled to do. In 
a famous case before the Supreme Court of the United States, Chief Justice 
Marshall said that Geneva, then a tiny republic, and Russia, then a gi- 
gantic empire, had equal rights. Mr. Root declared in effect at Rio de 
Janeiro that Haiti and the United States have equal rights; that the United 
States could not claim any right to intervene in Haiti which Argentine 
could not with equal propriety exercise in Haiti; that, to put it plainly and 
bluntly, Haiti had as much right, from the standpoint of law, to intervene 
in the internal affairs of the United States as the Government of the United 
States had to intervene in the domestic affairs of the Republic of Haiti. To 
hold otherwise is to base the relations of the Americas upon force instead 
of law. 

This is sound doctrine; it is American doctrine; and, fortunately, it is not 
unknown in Europe. In the First Hague Peace Conference of 1899, did not 
Léon Bourgeois bravely and nobly say, as delegate of France, and in the 
presence of the greatest Powers of the world there assembled: 


International institutions like this [he was speaking of the Pacific 
Settlement Convention of The Hague] will be the guaranty of the weak 
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against the strong. When force comes into conflict with force, and 
soldiers of flesh and steel are lined up, there are the great and the small, 
the weak and the strong. When swords are thrown upon the scales of 
the balance one may be heavier and the other lighter. But when ideas 
and rights are weighed in the scales of justice the inequality ceases and 
the rights of the smallest and weakest are as weighty as those of the 
strongest. 


Someday, somewhere, I hope it will be in America, and in Washington, an 
American statesman will have the vision and the courage to say in behalf of 
his government, “the greater the power of a nation, the greater its duty”’, 
which, after all, is only internationalizing Louis XI V’s famous noblesse oblige. 

Mr. Root’s address at Rio de Janeiro is the source of Project No. 7, 
“Declaration of the Rights and Duties of Nations.” It is to be read and 
reread in connection with No. 8 on the “Fundamental Rights of American 
Republics”, and No. 30, renouncing title to the territory of any American 
Republic acquired through conquest. Mr. Root’s address at Washington 
proclaims the spirit which should pervade the American Republics in their 
mutual relations, facilitating peaceful settlement of their disputes by the means 
and agencies enumerated in No. 27 on Pacific Settlement, and justifying the 
creation of a Pan American Court of Justice as proposed by Project No. 28. 

The declaration of the rights and duties of nations is the subject-matter 
of the seventh project. For personal reasons, I shall not detain you by any 
comment of mine upon this project, inasmuch as the President of this Society 


referred to it in the address which he delivered on the Centenary of the Mon- 
roe Doctrine, on November 30, 1923. On that occasion Secretary of State 
Hughes said: 


First.—We recognize the equality of the American Republics, their 
equal rights under the law of nations. Said Chief Justice Marshall: 
“No principle of general law is more universally acknowledged than the 
perfect equality of nations . . . . It results from this equality that no 
one can rightfully impose a rule upon another.” 

At the first session of the American Institute of International Law, 
held in Washington in the early part of 1916, the jurists representing the 
American Republics adopted a declaration of the rights and duties of 
nations. This declaration stated these rights and duties ‘not in terms 
of philosophy or of ethics but in terms of law,” supported by decisions of 
the Supreme Court of the United States. The declaration set forth the 
following principles: 


I. Every nation has the right to exist, and to protect and to conserve its existence; 
but this right neither implies the right nor justifies the act of the state to protect itself or 
to conserve its existence by the commission of unlawful acts against innocent and un- 
offending states. 

II. Every nation has the right to independence in the sense that it has a right to 
the pursuit of happiness and is free to develop itself without interference or control from 
other states, provided that in so doing it does not interfere with or violate the rights of 
other states. 

III. Every nation is in law and before law the equal of every other nation belong- 
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ing to the society of nations, and all nations have the right to claim and, according to the 
Declaration of Independence of the United States, “‘to assume, among the powers of the 
earth, the separate and equal station to which the laws of nature and of nature’s God 
entitle them.” 

IV. Every nation has the right to territory within defined boundaries and to ex- 
ercise exclusive jurisdiction over its territory, and all persons whether native or foreign 
found therein. 

V. Every nation entitled to a right by the law of nations is entitled to have that 
right respected and protected by all other nations, for right and duty are correlative, and 
the right of one is the duty of all to observe. 


It can not be doubted that this declaration embodies the funda- 
mental principles of the policy of the United States in relation to the 
Republics of Latin America. When we recognized these republics as 
members of the family of nations we recognized their rights and obliga- 
tions as repeatedly defined by our statesmen and jurists and by our 
highest court. We have not sought by opposing the intervention of 
non-American powers to establish a protectorate or overlordship of our 
own with respect to these republics. Such a pretension not only is not 
found in the Monroe Doctrine but would be in opposition to our funda- 
mental affirmative policy. 


There is a sixth article, declaring the law of nations to be municipal as 
well as international law, which Secretary Hughes omitted, as it was not 
material to his purpose, and in the present form of the declaration there is an 
additional article of no slight importance, by which the American Republics 
pledge themselves to furnish adequate instruction to their respective peoples 
in their duties as well as their rights under the law of nations. 

Assuredly, further commendation than that of the Secretary of State is 
unnecessary, and yet, I would like to lay before you a passage from the report 
of Professor Matos, making it clear that the Anglo-Saxon and the Latin are at 
one on the importance of the declaration: 


Comment is needless regarding that declaration which has properly 
been an object of enthusiasm and of merited eulogy on the part of the 
principal scientific institutions and noted publicists of Europe and Amer- 
ica, inasmuch as it states the true conception of the principles of justice 
and of law in the relations between states, serving at the same time as a 
vigorous and adequate structure for international law. 


By way of introduction to the eighth and ninth projects, dealing with 
the Monroe Doctrine and the Pan American Union, I am quoting, with an 
occasional comment, an article from a treaty and a short statement from two 
of the fathers of the American Republic. The article is the twenty-first of 
the Treaty of Limitation of Conquest between King John V of Portugal, and 
King Ferdinand VI of Spain, signed at Madrid, January 13, 1750, ratified by 
Portugal on the 26th of the same month, and by Spain on February 8th of the 


same year. 


Article XXI. War being the principal occasion for the abuse and 
motive for altering the best regulated laws, Their Faithful Catholic 
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Majesties desire that if (God forbid) there should be a rupture between 
the Crowns, the subjects of both, established in South America shall be 
maintained in peace, living one with the other as if there were no war 
between the Sovereigns, without showing the least hostility either on 
their own account or with their Allies . . . . And likewise neither of the 
two Nations shall permit the use of their ports and means of transit 
through their South American territory to the enemy of the other, when 
they intend to take advantage of them to commit hostilities, even though 
at the time the two Nations may be at war in another region. The con- 
tinuation of perpetual peace and neighborliness, between the conter- 
minous subjects shall not be a fact only on the land and islands of South 
America, but also on the rivers, ports, and coasts and on the sea, from 
the summit of the southern extremity of the Island of San Antonio, one 
of the undeveloped regions to the South, and from the meridian whose 
western extremity crosses to the West, so that no ship of war, privateer, 
or other craft of either of the two Crowns may at any time attack, insult 
or show the least prejudice to the ships or subjects of the other, and for 
whatever transgression that may be committed contrary thereto, it must 
give complete satisfaction, restoring any ships that it may have taken, 
and punishing severely the offenders. ... . And for the prompt observ- 
ance of all that is expressed in this Article, both Courts shall give the 
—_ explicit orders to their respective Governors, Commandants and 
Judges .... 


It is to be observed that this treaty, proposed by a native of Brazil, who hap- 
pened then to be Secretary to the King of Portugal, was concluded between 
the august sovereigns of the Iberian Peninsula, and therefore responsible for 
nineteen of the twenty-one American Republics. At this date there were 
only British colonies in North America, so that the idea of America for Amer- 
icans antedates its emancipation from European misrule. The doctrine of 
Monroe, which has preserved, as we of the North believe, the independence 
of America was, indeed, North American in its form of statement; it was, 
however, inherent in the nature of things, and it has lasted because it still 
meets a need which was felt and expressed before there were independent 
states in the Western Hemisphere. 

The second quotation is from John Adams’ Diary under date of Novem- 
ber 18, 1782, almost a year before the signature of the definitive treaty with 
Great Britain acknowledging the independence of the rebellious colonies of 
the North. 

“You are afraid,” says Mr. Oswald to-day, “of being made the tools 
of the powers of Europe.”’ “Indeed Iam,” saysI. “ What powers?” 
said he. “All of them,” saidI. “It is obvious that all the powers of 
Europe will be continually manoeuvring with us, to work us into their 
real or imaginary balances of power. They will all wish to make of us a 
make-weight candle, when they are weighing out their pounds.”’! 

And in a letter dated August 4, 1820, to William Short, who had succeeded 
him as minister to France, and was later minister-resident at The Hague and 
Madrid, Thomas Jefferson said: 


1 Charles Francis Adams, The Works of John Adams, Vol. III (1851), p. 316. 
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I hope he sees, and will promote in his new situation, the advantages 

of a cordial fraternization among all the American nations, and the im- 
portance of their coalescing in an American system of policy, totally 
independent of, and unconnected with that of Europe. The day is not 
distant, when we may formally require a meridian of partition through 
the ocean which separates the two hemispheres, on the hither side of 
which no European gun shall ever be heard, nor an American on the 
other; and when, during the rage of the eternal wars of Europe, the lion 
and the lamb, within our regions, shall lie down together in peace. The 
excess of population in Europe and want of room, render war, in their 
opinion, necessary to keep down that excess of numbers. Here, room is 
abundant, population scanty, and peace the necessary means for pro- 
ducing men, to whom the redundant soil is offering the means of life and 
happiness. The principles of society there and here, then, are radically 
different, and I hope no American patriot will ever lose sight of the es- 
sential policy of interdicting in the seas and territories of both Americas, 
the ferocious and sanguinary contests of Europe. I wish to see this 
coalition begun. ? 

The Declaration of the Rights and Duties of Nations is an American 
statement of a general nature, accepted with avidity by the small nations, 
whose only defense is justice, admitted in theory, and reluctantly in practise, 
by the large Powers. In the course of the past hundred years special rights 
of a continental nature have been claimed and exercised in the western world, 
which are stated and defined in the eighth project under the heading of “ Fun- 
damental Rights of the American Republics.”” This project looks upon the 
American continent as a whole, as regards the outer world, and that above 
and beyond the interest of any one republic, is the interest of all. In the 
language of mathematics, the whole is greater than any of its parts. Hith- 
erto, the Government of the United States has raised its voice in its own be- 
half and has spoken in the interest of the Americas without special authoriza- 
tion on their part. The Monroe Doctrine is North American, although it 
affects the interest of one or more of the American Republics whenever it is 
invoked. The present project “Americanizes” the doctrine, extends it to 
the continent, and associates all American Republics in its application. 

In a public statement by the present President of this Society as Secre- 
tary of State of the United States, Secretary Hughes said, on January 19th 
of the current year, that “Pan American coéperation rests upon the convic- 
tion that there are primary and mutual interests which are peculiar to the 
republics of this hemisphere, and that these can best be conserved by taking 
counsel together and by devising appropriate means of collaboration”’; that 
the Monroe Doctrine is ‘‘designed to thwart measures of aggression,’”’ and 
that, “it is opposed (1) to any non-American action encroaching upon the 
political independence of American States under any guise, and (2) to the 
acquisition in any manner of the control of additional territory in this hemi- 
sphere by any non-American Power.” 

2 Thomas Jefferson Randolph. Memoir, Correspondence and Miscellanies, from the 
Papers of Thomas Jefferson, Vol. IV. (1829), pp. 325, 328. 





28 


If Secretary Hughes had stopped here, the American Republics might 
seem to be at the mercy of the Colossus of the North. The Secretary did not 
stop here. After saying that the doctrine had in its application safeguarded 
the “independence of American States,’”’ and that it “involves no assertion 
of any overlordship on our part,” he makes the solemn declaration on the 
part of the Government of the United States, in whose name and in whose 
behalf he was speaking, that it was not intended “to give cover to any ag- 
gression by any new world power at the expense of any other.” And he 
added, referring to the American Republics, and speaking for the Govern- 
ment of the United States, that, ‘‘We have no desire . . . either to acquire 


territory or to assume political control.” In an earlier passage of the ad- 
dress, Secretary Hughes said that 


there is no reason whatever why every one of our sister republics should 
not have and formulate a similar principle as a part of its own foreign 
policy. We have always welcomed declarations by other American 
States to that effect. In this way, without sacrifice by any American 
State of its particularinterests, the doctrine would have the support of all 
the American Republics. 


The eighth project under consideration attempts to do this in the first article 
of the proposed convention: 


Article 1. The following principles are declared to constitute Amer- 
ican public law and shall be applied and respected in America by all 
nations; 

1. The American Republics, equal before international law, have 
the rights inherent in complete independence, liberty, and sovereignty. 
Such rights can in no way be restricted to the profit of another nation, 
even with the consent of the interested American Republics. 

2. No American Republic can cede any part whatever of its terri- 
tory to a non-American nation, even if it consents to do so. 

3. No nation shall hereafter, for any reason whatsoever, directly or 
indirectly, occupy even temporarily any portion of the territory of an 
American Republic in order to exercise sovereignty therein, even with 
the consent of the said republic. 

4. No nation has a right to interfere in the internal or foreign affairs 
of an American Republic against the will of that republic. The sole 
lawful intervention is friendly and conciliatory action without any 
character of coercion. 


And the eighth project attempts further to make these “ principles of Ameri- 
can public law” effective in the second and last article of the proposed 
convention: 


Article 2. In case of violation of the provisions of the preceding 
articles by one or more nations; or, in general, in case of menace, offense 
or acts of violence, individual or collective, committed by those nations 
with respect to an American Republic, the continental solidarity will be 
affected thereby, and any American Republic may address the Pan 
American Union with the object of bringing about an exchange of views 
on the subject. 
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There is here no force; there is no suggestion of force. There is a 
partnership of the American Republics face to face with a common danger. 
There is merely an exchange of views, and what this may bring forth must 
be left to the future. If the American Republics, whether by geography or 
traditions, regard themselves as united in their interests to such an extent 
that an injury to one affects what is called the continental solidarity, what 
is to be the outward and visible form of the union? The members of the 
Executive Committee and those present at the session at Lima were here 
upon firm ground, because the concert of the American Republics is a fact, 
and no longer a dream of the prophetic Bolfvar, or of the later advocates 
of Pan American action in harmonious union. A Bureau of the American 
Republics was created at the first of the conferences of the American Re- 
publics; a Union of the American Republics was called into being at a later 
conference; and the home of the American Republics exists today in what 
properly should be called a palace, on the banks of the Potomac, in the 
City of Washington, and within sight of the White House. In this build- 
ing, the Governing Board of the Pan American Union, composed of the 
representatives of the American Republics, holdsits sessions. Its Chairman 
is the Secretary of State of the United States, and the Director General, 
chosen by the Board, acts as its Secretary. 

Each of the international conferences of the Americas has considered 
the nature, the functions and the proper organization of the Union. The 
Executive Committee felt that it was venturing on political, and therefore 
dangerous ground, in dealing with these matters. It was of the opinion, 
however, that the acceptable activity of the American Republics, through 
the Governing Board of the Union, should be outlined. With the resolu- 
tions of the various international conferences before them, the members of 
the committee sought to state in the form of a convention the conclusions 
already reached at the various conferences of the American Republics, and 
to suggest an additional attribute here and there, in conformity with their 
spirit. It was further their unanimous and express opinion that the Pan 
American Union should be a permanent council of the American Republics 
which might properly consider upon its own initiative questions of interest 
to the Republics and, in appropriate cases, offer suggestions and recom- 
mendations, and that the Governing Board should consider a question and 
formulate suggestions and recommendations upon the request of any of the 
republics, but that the recommendations or suggestions should be in no 
sense in the nature of a command. In other words, the Governing Board 
of the Union should be a clearing-house of the American Republics—a board 
of conciliation, without being in theory or in fact, an organization above and 
beyond the republics, but only their agent for certain limited and clearly 
specified purposes. We are dealing with free, sovereign and independent 
states, and the Union is, and it is believed should be, a diplomatic body in 
which nations are only bound by their express consent. 
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Such is a brief and imperfect outline of the ninth project, dealing with 
the Pan American Union. Two articles need only be quoted. The first 
reads: 


Article 1. The Pan American Union is a permanent organ of con- 
ciliation and coéperation between the republics of the New World. 

All the American Republics have the right to be represented in the 
Union on the basis of equality. 


And the sixth article reads: 


Article 6. The American Republics have the right to be repre- 
sented in the Pan American Union and at the International Conferences 
of American States. The government of the Pan American Union shall 
be vested in a Board composed of the diplomatic representatives of the 
American Republics accredited to the Government of the United States 
of America, and the Secretary of State of that country. The American 
Republics which for any reason whatever may not have a diplomatic 
representative accredited to the Government of the United States of 
America may appoint a special representative to the Board of the Union. 
In case of temporary hindrance, leave of absence or illness, of the Am- 
bassador, Minister, or Chargé d’Affaires accredited at Washington, the 
interested Republic may appoint a special representative to the Board. 
This representative may be selected from among the other members of 
the Board, in which case such member shall have a vote for each repub- 
lic that he represents. 

The Board shall elect its President and Vice President. 


A word should be said about one or two provisions of this article. It 
has happened in the past that the Government of the United States, nota- 
bly in the case of Mexico, has not recognized, for one reason or another, 
the government of an American Republic, with the result that that country 
was not represented at the council table of the Americas. This is to be 
impossible in the future. Heretofore, the Secretary of State has been as 
of right the chairman of the Governing Board. Hereafter, he is to be 
elected, as is also a Vice President, who will act as chairman in the absence 
of that official. This is as it should be. The American Republics are equal 
in law and in the exercise of their legal rights. They are equal, and among 
equals there is no superior. In his address of January 19th, of the present 
year, Secretary Hughes spoke in the fulness of knowledge and from an 
experience of four years: ‘‘The Pan American Union,” he said, “is based on 
the principle of the equality of the American States. In Pan American 
coéperation the idea of force and of economic pressure is eliminated. It is 
sought to obtain results through the processes of reason, by discussion and 
mutual accommodation.” 

Of the ninth project, defining and enlarging the usefulness of the Pan 
American Union, Professor Matos says in the report, voicing, no doubt, 
the opinion of his fellow-countrymen of Latin America, and of North 
America as well: 





31 


I believe it is impossible to exaggerate the consequences of the or- 
ganization which is now proposed for the Pan American Union: an or- 
ganization which will extend its powers and enable it to render better 
and more positive services, giving new life and invigorating the institu- 
tion which is destined to be the legitimate exponent of continental soli- 
darity. In this manner, the Pan American Union will accomplish its 
veritable purpose, the protection of the spirit of justice, of liberty and of 
democracy, and furnishing the assurance of a new era in the relations of 
the peoples of the American Continent, and thus completely satisfying 
the legitimate desires expressed in the Fifth International Conference by 
a great majority of the delegates of the countries of America. 


But we have testimony from the other side of the Atlantic, which I am 
happy to invoke. Shortly after the World War, when Marshal Foch was in 
Washington, he visited the Pan American Union. Upon being shown the 
Board Room with its chairs and oval table, he seemed greatly impressed. 
After regarding it for some time in silence, he is reported to have said to the 
Director General of the Union, ‘If we had had such a council table of the 
nations in Europe, there would have been no World War.” 

With the tenth project, dealing with the nature and extent of the na- 
tional domain, we leave for the moment questions solely affecting the Ameri- 
can continent. The members of the American institute present at Lima ac- 
cepted the view of the Executive Committee that it might be desirable to 
extend the jurisdiction of an American Republic beyond the three-mile limit. 
Regarding this, however, as a political question, the possibility, or indeed the 
feasibility is suggested, of an extension, but the distance is left to subesquent 
determination. 

One of the needs of a state is not merely that it should have boundaries, 
but that they should be defined. Experience shows that much confusion, with 
not a little danger, exists in disputed territory ; therefore, the eleventh project, 
dealing with the rights and duties of states in territories in dispute, whose 
boundaries have not been determined, provides for maintaining the stalus 
quo, and for the measures to be taken in order to maintain it when the states 
in controversy have not decided these matters in advance. 

In the projects submitted to the members of the American institute, 
there was one dealing with the loss and acquisition of territory. To not afew 
of the members present it seemed somewhat academic and as lacking present 
interest; that the renunciation of title by conquest rendered it probable in 
their opinion that in the future relations of the American Republics territory 
would be acquired by treaty, and that cessions would likewise be by treaty 
voluntarily concluded by the parties in interest. It was therefore omitted 
from the present series of projects. 

Within the territory, however or when acquired, the nation exercises ex- 
clusive jurisdiction, and no American Republic may lawfully claim to exer- 
cise a right of sovereignty within any of the American Republics without its 
consent; for as the most distinguished Chief Justice of the Supreme Court of 
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the United States has said in The Schooner Exchange, decided as long ago as 
1812: 


The jurisdiction of the nation, within its own territory, is necessarily 
exclusive and absolute; it is susceptible of no limitation, not imposed by 
itself. Any restriction upon it, deriving validity from an external 
source, would imply a diminution of its sovereignty, to the extent of the 
restriction, and an investment of that sovereignty, to the same extent, in 
that Power which could impose such restriction. All exceptions, there- 

’ fore, to the full and complete power of a nation, within its own territories, 
must be traced up to the consent of the nation itself. They can flow 
from no other legitimate source.’ 


But a sovereign state is not only master in its own territorial domain, its 
jurisdiction extends to a certain distance beyond low water-mark, a distance 
ordinarily stated to be three marine miles. There is a marked tendency to 
increase, for a variety of reasons, what is called the marine belt, but the ques- 
tion is so political that the Executive Committee has contented itself with an 
indication of the fact, without attempting to place the limit. In addition, the 
sovereign power of a state makes itself felt in the control which it exercises 
upon its property upon the high seas, indeed, the tendency is to allow the 
state of origin to exercise jurisdiction over slight offenses committed upon its 
vessels within the ports of another state, and by statute it frequently happens 
that a state requires of its citizens in foreign parts a certain conduct, only to 
be made effective when they come voluntarily within its exclusive jurisdic- 
tion. The principles which should control in those matters have been stated 
in the twelfth project dealing with the question of jurisdiction. Those pro- 
visions are of a practical nature, and are based, it is believed, upon the prac- 
tise of the American Republics. 

Jurisdiction is exercised over persons, and through persons property is 
reached. Those persons may be natural or artificial; they may be native or 
foreign. But in either event, they are subject to the laws of the state within 
whose domain they may happen to be. It is familiar doctrine, and an ex- 
press law of the American Republics, that a person born within the domain 
and jurisdiction of any republic is subject to its laws irrespective of the na- 
tionality of its parents. It is also the law of the American Republics to admit 
to citizenship, through a process of naturalization, foreigners who fulfill the 
requirements of these laws. This matter, in its two-fold aspect, formed the 
subject of a project on nationality and naturalization. Some of the members 
felt that these matters, being covered by the constitutional law of the various 
republics, could not be adequately dealt with in conventions. Other mem- 
bers were of the opinion that naturalization and nationality fell within the 
scope of private international law. They were therefore omitted for the 
present. 

I had the feeling at the time that two further projects should have been 


3 The Schooner Exchange v. McFaddon and others, 7 Cranch, 116, 136. 
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drafted, and included in this group of conventions; one on the succession of 
states, the other on plebiscites. My colleagues were of the opinion that the 
one was not timely and the other too timely, as the Tacna-Arica incident was 
again under consideration. They therefore went out, into the “‘discard”’ as 
we say in the jargon of the day. Without conciliation and compromise, suc- 
cess is impossible in negotiations, and, after all, the maxim of La Roche- 
foucauld, ‘‘it is the height of folly to be wise all alone,’’ is not without point in 
international gatherings. Then, too, I may observe that drafts must not be 
too perfect, for they are sure to be rejected or amended out of recognition if so 
faultless that they only need to be signed. We like to see ourselves in con- 
ventions which we have had a hand in framing. Mr. Frank L. Polk, our 
chief commissioner in the later phases of the recent Peace Conference of 
Paris, told me one day that he ventured in a burst of sympathy to tell Mr. 
Clemenceau, gravely wounded by a would-be assassin during the conference, 
that he, too, had been shot at. He soon found, he added, that his own injury 
had no interest for the great Frenchman. Such is human nature, and we for- 
get at our peril that nationshave amour propreas well astheir representatives. 

It is necessary to define the rights and duties of natural persons; that is 
so in the nature of things, but in the course of the past century, it has been 
found convenient for the purposes of commercial and industrial development, 
to treat as an entity groups of persons associated together for a practical and 
permitted purpose, ascribing to the organization a nationality which may be, 
and often is, separate and distinct from that of many of the persons compos- 
ing it. The organization is called a juristic person; it is a creature of the law, 
and its rights and duties are necessarily limited by the law. This question is 
appropriately considered in connection with the rights and duties of natural 
persons, and together they form the subject-matter of the thirteenth project 
of convention. 

While it is true that international law is universal, and that its principles 
are presumed to be adopted by every member of the society of nations, either 
by express act or impliedly through its conduct, there is here and there a di- 
vergent practise of the American Republics, due to their geographic and 
economic conditions. In no domain of international law is this more 
marked than in the right exercised by each of the American Republics to 
determine the make-up of its population. Every nation claims, and in case 
of need asserts this right, even expelling persons previously admitted, when 
their presence becomes undesirable. Every foot of American soil has at one 
time or another been open to colonization from Europe, and the policy of the 
American Republics has been to open their doors to immigration. This 
policy depending upon their pleasure, will doubtless only continue so long as 
it meets with their approval. Already immigration to the New World is the 
subject of restriction, and in the fourteenth project, the right of each Ameri- 
can Republic is stated, it is believed, in unmistakable terms, to prescribe 
what persons or classes of persons shall be admitted to its territory, and what 
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persons or classes of persons shall be eligible to citizenship. This convention 
consists of but a single article. 

If states lived in isolation, and if their nationals stayed at home, claims 
would rarely arise, if at all, and governments would rarely present in their 
own right claims against one another, or in behalf of their nationals, for in- 
jury or prejudice to their property or interests. But we live in the world as 
it is, where government comes daily into contact with government, and where 
the citizens or subjects of a country claim as inherent the right to leave the 
land of their birth to seek their future elsewhere, or to better their condition 
in foreign parts. Hence it is that conflicts arise and will continue to arise 
with increased frequency, unless nations reach an agreement upon an accept- 
able standard by which their rights be defined and their duties be prescribed. 
Nations have rights, they also have duties; and the right of one state is the 
duty of the other to observe. They are correlative. The government of 
each country is responsible to the other for a lapse of duty. However, there 
must be a limit to responsibility. It is to be presumed that every govern- 
ment desires to perform its duties, and not to allow the foreign state or its 
citizens to be prejudiced or injured. There are, however, occasions when the 
prejudice or injury arises so suddenly that it can not be foreseen or controlled 
in time to prevent damage. In such case, it would seem that the state 
should only be responsible for what could reasonably be foreseen, and that it 
should not be taxed with responsibility when it could not, in view of the cir- 
cumstances, prevent the injury. 

The fifteenth project seeks to state the responsibility of governments, by 
laying down a principle and providing for its application. The principle is 
an obligation of the government of an American Republic to maintain within 
its borders that “internal order” and “stability’’ which experience proves to 
be essential to the performance of its ‘international duties.’”” The responsi- 
bility is coextensive with the duty and the American Republic is only liable 
for damages when its government has failed to maintain internal order and 
stability, and is negligent in suppressing acts of disorder. The acts creating 
liability ar2 those which could reasonably have been foreseen and provided 
against. The Lord, and therefore the law, should temper the wind to the 
“shorn lamb.” This is the doctrine of the western world, and while it is 
only the enlightened practice of the continent, its formulation in clear and 
precise terms is peculiarly agreeable to our friends to the South. Thus Pro- 
fessor Matos says in his report: 


It is composed of two articles in which there was nothing to modify, 
since they are simply the confirmation of the principles which in this 
respect the Latin-American Governments have always maintained and 
which have been recorded in various international conferences held on 
the continent, especially at the second held in Mexico. 


How is the responsibility in such cases to be made effective? The an- 
sweris through the channels of diplomacy as set forth in the sixteenth project, 





35 


on diplomatic protection. If foreigners are to be admitted, it is advisable, 
if not strictly necessary, that their rights and duties be stated, in order that 
the foreigner proposing to enter a particular country may know in advance 
the rights he may enjoy and the duties he must perform. This knowledge is 
also of value to his government. The statement of his rights and duties pro- 
tects the foreigner, and if he should renounce, in any form, the rights and priv- 
ileges to which his government should think him entitled, the renunciation of 
the individual cannot affect his government, for governments are only bound 
by the actions of their diplomatic agents, not by their citizens, who may hap- 
pen to be abroad. The fundamental principle should be, it is believed, that 
the foreigner cannot expect greater rights than those accorded to the native, 
and on the other hand, his home government should not be content with less 
in matters non-political. 

In the first article of the project, foreigners are assimilated to natives in 
the matter of protection, and subjected, like them, to the constitutions, laws 
of the American Republics, and the treaties to which they are parties; and the 
conditions under and by which protection may be properly accorded are to 
depend entirely upon “the internal legislation’ of the republic in question. 
While this is true in general, there are certain facts which justify of them- 
selves protection through diplomatic channels, such as denial of justice, un- 
due delay, or the violation of principles of international law by the govern- 
ment of the republic complained against. These three causes of diplomatic 
representation, with which foreign offices have been unfortunately only too 
familiar in the past, are defined in accordance with American practise. It is 
to be expected that there may well be a difference of opinion on the propriety 
of representation, even although protection by an express provision of Article 
2, depends on the internal legislation of the republic presenting the claims of 
its national. How is the difference between the two republics to be settled 
when direct negotiation has failed? The last article of the project answers, 
“by arbitration or by the decision of an international court.”” The subject is 
fraught with many difficulties. It is one calling for patience, forbearance, 
and good will. 

If a nation exercises exclusive authority within its own domain, it 
follows that offenses against its laws should be punished by the appro- 
priate agents of the state. It happens not infrequently that the individual 
violating the law seeks to evade its application by fleeing the country and 
taking refuge elsewhere. The administration of justice requires that those 
fugitives be delivered by the state in which they are found to the author- 
ities of the government whose laws have been violated. There may be a 
moral duty to surrender such a fugitive upon request, but it has been the 
practice of nations to define the offenses for which surrender may be asked 
and granted, and to regulate the procedure to be followed. The subject 
was carefully considered by the Commission of Jurists meeting at Rio de 
Janeiro in 1912 under the convention adopted by the Third International 
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Conference of the American Republics at Rio de Janeiro. A substantial 
agreement was reached upon the question of extradition of fugitives from 
justice, and it has been thought advisable to include it in the present pro- 
jects with only a slight modification of one of its articles. This forms the 
subject-matter of the seventeenth project. 

It will be observed that the questions of national domain and the juris- 
diction of the American Republics have been considered in previous projects 
of convention; that the rights and duties of the persons within the jurisdic- 
tion of the state have been examined. States can not live in isolation; they 
must of necessity recognize and permit inter-communication. Especially 
is this true in the American Republics. The members of the Institute pres- 
ent at Lima therefore approved a group of projects of the Executive Com- 
mittee relating to this subject. One dealing with freedom of transit, num- 
ber eighteen of the series, is largely a reproduction of the convention on 
this subject drafted at Barcelona in 1921 under the auspices of the League 
of Nations, and to which many countries are parties. 

America is preéminently a continent of rivers navigable many miles 
from the seas or oceans into which they flow. Their use is of importance to 
commerce, and regulation of concern to the countries through which, and 
often between which, they flow. The nineteenth project proposes to treat 
these matters in the following manner: 


Article 1. An international river is one whose navigable part crosses 
the territory of two or more nations or is a boundary between them. 

Article 2. International rivers shall be open in time of peace to the 
merchant vessels of the contracting republics. 

Article 3. The republics whose territories are bathed by an interna- 
tional river shall regulate by common accord and in the general interest 
all questions relative to the navigation of the said river. 

Article 4. The navigable tributaries of international rivers are sub- 
ject in all respects to the same regulations as the rivers to which they are 
tributary. 

Article 5. The tolls for navigation collected along international 
rivers shall be expended exclusively for the maintenance of the naviga- 
bility of those rivers and for the improvement of their navigation in 
general. 


Within our own day and generation, the vast surface above land and 
water has been opened to navigation. The twentieth convention therefore 
deals with this subject, and, as in the case of transit, the project is largely 
the aerial convention of 1919 negotiated at Paris during the Peace Con- 
ference of that year. Aerial navigation is universal; the principles con- 
trolling it must necessarily have a universal character. It has therefore 
been thought advisable to include this subject among the projects of con- 
vention in order that the American Republics, not yet parties to it, may 
nevertheless have the benefit of its provisions. 

All the projects which have been prepared and presented to the Gov- 
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erning Board of the Pan American Union suppose obligations on the part 
of the American Republics, and obligations between nations are created by 
contracts, called indifferently treaties or conventions. 

The twenty-first project therefore deals with this subject, under the 
caption of “‘Treaties.”” The need to negotiate treaties being universal, the 
practise is universal, and the principles involved in their making, interpre- 
tation and application should likewise be of a universal nature. The 
project of convention dealing with this subject attempts to enumerate these 
principles, believing such a codification to be highly useful, although it may 
not be strictly necessary. 

The parties to treaties or conventions are known as the contracting 
parties, and the obligation arises when the treaty or convention has been 
negotiated by representatives of the parties, framed in accordance with the 
practise of nations, approved by the appropriate branches of their govern- 
ments, for the right of approval is considered as reserved, although the 
agents of the countries act under full powers, and the act of approval, 
called “ratification” has been exchanged by the parties to the treaty or 
convention. Of course, there must be a meeting of the minds in treaties 
and conventions, as in the case of contracts between individuals, and the 
draft is to he »», ~oved, in the absence of subsequent agreement, in the form 
in which it u.* }cen signed by the duly authorized representatives of the 
contracting paz.ies. Any and every change in the text of the instrument 
subsequent to signing should be avoided, for as stated in Article 4 of the 
project, ‘‘Every amendment, modification, or addition to the text of a 
treaty is a new proposal binding only upon the express acceptance of the 
other contracting parties.’”? Without consent, the reservation cannot bind 
the other party. As a change in the text is in effect a new proposal, refusal 
to ratify a modification of the text, or a reservation is, as Article 4 says 
expressly, “a right of the contracting nations and must not be considered 
as an unfriendly act by the other parties.” This principle is as important 
as is the “general rule” stated in Article 3 that “the right of ratification is 
understood to be reserved.” 

The fifth article of the project states what is universal law, that treaties 
are to be executed ‘“‘in good faith” and that they can not be modified except 
“by an amicable agreement” of the contracting parties. This has been 
solemnly declared to be the public law of Europe within the memory of 
those now living. It is and should be public law of the Americas. If these 
various principles had been known to the negotiators of the Treaty of 
Versailles ending the war with Germany, as they should have been, what a 
vast amount of crimination and recrimination would have been avoided. 
A little learning is indeed a dangerous thing, and negotiators should drink 
deeply of the “ Pierian Spring” before they embark on the treacherous seas 
of negotiation. 

As nations cannot negotiate directly, it is a custom born of necessity, to 
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have certain classes of persons to represent them in their relations with one 
another. These persons are called diplomatic agents. They made their ap- 
pearance with the dawn of intercourse between states. They are, therefore, 
not strangers to international law; but since the fifteenth century nations 
have found it necessary to have permanent embassies or legations in foreign 
countries, and for the most part permanent diplomatic officers, trained in the 
theory and practise of negotiation, at hand to perform political services for 
their states. In the course of centuries, a general practise has come into 
being, and, it is believed that the project of convention dealing with the 
rights, privileges and duties of diplomatic agents (project No. 22), is merely a 
codification of general and enlightened practise. 

With the immense commercial and industrial development of the past 
few centuries, nations have needed more than political representatives; their 
political relations are indeed important, but hardly less important is the need 
of adequate representation of their commercial interests. A certain class of 
official, the consul, has come into being to meet this need. At first a com- 
mercial agent, inferior to the diplomat and possessing neither his rank nor his 
immunities, the consul has grown with the importance of the interests which 
he represents, so that at the present day the tendency is towards a merging of 
the diplomatic and consular agents into one great class of foreign representa- 
tives, each trained in the duties of the other; each capable of performing a 
two-fold service to his country, as the need or convenience of the moment 
may dictate. The twenty-third project of convention therefore deals with 
consuls, their appointment, their rights, their duties, their privileges. As 
these are the result of convention, it is especially appropriate that they 
should be stated in conventional form. 

There are two subjects which could, in the opinion of the Executive 
Committee, be grouped together and be made properly to follow diplomatic 
agents and consuls. They are the exchange of official publications (Con- 
vention No. 24), and the exchange of professors and students (Convention 
No. 25). These two exchanges are indeed different, but it is the desire of the 
American Republics that the exchange of each may be facilitated. It is a 
simple matter for the governments of these republics to set aside a certain 
number of their official publications for the sister republics. It is difficult to 
procure them otherwise; and without these official publications each republic 
is more or less in the dark as to the activities of the others. The exchange 
makes for a comprehension of the activities of each republic by the author- 
ities of all, and not merely by the authorities but by students and specialists 
and persons of each community, fortunately increasing in number, who wish 
to understand their neighbors, and thus to promote their common interests. 
This project is essentially that of the Latin American Republics, and is one of 
long standing. 

Just as the exchange of the material wealth of the world is desirable, 
there is a need of what may be called a spiritual exchange, and the Executive 
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Committee is of the opinion that it is not the least important. For years 
past there has been a desire, especially on the part of the Latin American 
Republics, to have their professors visit the United States, and with increased 
knowledge of the Latin American Republics, there has grown up a similar 
desire in the United States for the professors of the Northern Republic to 
visit the Sister Republics to the South. The result has been the interchange 
of professors by arrangement with individual universities; and the movement 
is so general that not merely scientific congresses, but the political confer- 
ences of the Americas, have occupied themselves with the ways and means of 
increasing a movement which can only inure to the benefit of all. 

What has been said of the professor is equally true of the student. 
Scientific congresses and political conferences have had under consideration 
the ways and means of best promoting an exchange of students. The young 
mind is impressionable and very alert. The students of one country study- 
ing in another, form impressions of a lifetime during their residence there, 
and by the treatment accorded them they judge that country. Students re- 
turning home become centers of friendly or hostile feeling, and they count for 
more in the long run than is generally suspected. It would be interesting to 
know how much of the influence which Germany enjoyed in foreign countries 
during the period between the Franco-Prussian War of 1870-71 and the out- 
break of the World War in 1914, was due to the hordes of students from for- 
eign countries who frequented its universities and returned to their homes 
advocates of German ideals, of German methods and possessed of that learn- 
ing for which the Germans have so long been famous. 

The American Republics are desirous to benefit by the exchange of stu- 
dents, as well as by that of professors, and the twenty-fifth convention deals 
with the various aspects of this subject and seeks to facilitate such an ex- 
change. 

There remain for consideration four further projects, and of these, three, 
Nos. 27, 28 and 29 deal with disputes which are likely to arise between and 
among the American Republics; the fourth, assuredly not the least impor- 
tant, shuts, as it were—I would like to say “‘slams’’—the door of war in the 
face of angry disputants who would impetuously rush into this charnel-house 
from which exit is as painful as it is difficult. 

There must, therefore, be some general agreement upon the peaceful 
settlement of differences and disputes between nations, unless each is to be 
allowed to take the means at hand in order to redress the real or supposed in- 
jury of which it, or its citizen, is the victim. Nothing is more characteristic 
of the century following the Congress of Vienna, than the trend in favor of 
peaceful settlement, although it has been marked by many wars, of which the 
last of the series is supposed to be the greatest of human catastrophes. The 
Pan American Conferences, due to the desire of Secretary Blaine, represent- 
ing the Government of the United States, to maintain the peace of the Amer- 
icas, and the conference which met at The Hague in 1899, upon the initiative 
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of the late Czar of all the Russias, contributed an immense impetus to this 
movement. The Second Peace Conference at The Hague, meeting in 1907, 
carried on the movement to the threshold of judicial settlement, what many 
people affect to consider its culmination. 

Secretary Blaine’s initiative endowed the American Republics with 
periodic international conferences of the Americas, which can be, and doubt- 
less will be factors in the preservation of peace through agreement upon law 
and its application. The Hague Conferences were expected to render the 
same great services to the nations at large, but the war came, and the second 
meeting of 1907 awaits a successor. The triumph, however, of the Hague 
Conferences has not been diminished by the years which have passed, and 
that triumph is to be found in the convention for the peaceful settlement of 
international disputes. 

In the first conference at The Hague, Mexico and the United States were 
the only American Republics represented. Brazil had been asked, but did 
not attend. The conference was in the nature of an experiment, and invita- 
tions were only extended to those nations having diplomatic agents at St. 
Petersburg. The other American States became adherents to the various 
conventions of the first conference, with the exception of the Pacific Settle- 
ment Convention, which belongs to the category of what is called closed 
agreements. It was limited to its signatories, but it provided for the ad- 
herence of other Powers upon terms to be devised by the original signatories. 
At the second international conference of the Americas (1901-02), the Gov- 
ernments of Mexico and the United States were requested to obtain such an 
agreement of the signatory Powers. This was done through the good will 
and tact of Mr. Elihu Root, when Secretary of State. Through his insist- 
ence invitations were extended to every one of the American Republics to 
the Second Hague Conference, whose postponement he secured from 1906 to 
1907, so that it might not interfere with the Third International Conference 
of the Americas to be held in the summer of 1906, for which date the Second 
Hague Peace Conference was scheduled. With two exceptions, Costa Rica 
and Honduras, all of the American Republics were represented at the second 
of the international peace gatherings at The Hague, and therefore became 
parties to all of the conventions, including the revision of the Pacific Settle- 
ment agreement. 

The twenty-seventh project dealing with pacific settlement is therefore 
largely identical with the revision of the Pacific Settlement Convention of 
1907. Thisis particularly the case with good offices and mediation, with the 
constitution of temporary tribunals of arbitration, and the procedure to be 
followed by and before them. There are, however, notable additions. For 
example, to the Pan American Union is attributed the functions of a Per- 
manent Board of Conciliation. The section of the Pacific Settlement Con- 
vention of The Hague dealing with commissions of inquiry was remade at the 
Fifth International Conference of the Americas at Santiago, and its useful- 
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ness enlarged by the incorporation of the principle of Secretary of State 
Byran’s treaties for the advancement of peace. It is in this modified form 
that it makes its appearance in the present project. 

There are but slight changes from the Hague model in the suggested 
formation of the arbitral tribunal for the American Republics. The most 
important addition is the proposal for a Pan American Court of Justice for 
the judicial settlement of disputes arising between the American Republics. 
With this convention the twenty-eighth project deals. 

There is fortunately in existence, due to American initiative—a Per- 
manent Court of International Justice at The Hague; on this court are three 
American representatives: M. Pessoa, a distinguished jurist from Brazil, 
M. Bustamante, a distinguished jurist from Cuba, and Mr. John Bassett 
Moore, a distinguished jurist from the United States. The Government of 
the United States is not a party at present to the court. It is, nevertheless, 
provided in the twenty-seventh project that the parties in conflict may sub- 
mit their disputes of a legal nature to the Permanent Court of International 
Justice established at The Hague, to be decided in accordance with its stat- 
ute. On the other hand, the American Republics may submit their disputes 
to an American court. The twenty-eighth project proposes that it be a Pan 
American Court of Justice, and outlines its constitution and procedure. It 
will be observed that recourse to either tribunal is voluntary. The idea of a 
Permanent Court of Pan American Justice is not original with the Executive 
Committee, but in view of the motion of Costa Rica made at the Interna- 
tional Conference of the Americas at Santiago, for the establishment of such 
a court, approved by eleven of the eighteen republics present, and thereupon 
referred by a unanimous vote of the conference to the Commission of Jurists 
to meet at Rio de Janeiro, the Executive Committee considered the prepara- 
tion of a court project as included within its mandate. 

Before passing to a consideration of the project as drafted by the Execu- 
tive Committee, there are some observations which are not only apposite, 
but essential. In the instructions of President Roosevelt to the delegates of 
the United States to the Second International Conference at Mexico in 1901, 
an International Court of Claims was suggested. Mr. John Hay was then 
Secretary of State. The President proposed an international court of claims 
under the general title of a Tribunal of International Equity, “its precise 
purpose being to secure equity for those who are believed to have suffered in- 
justice in a foreign country for which there is no existing judicial remedy.” 
This passage of the instructions is followed by an approval of the plan, and 
some suggestions as to the nature of the tribunal: 


The Government of the United States is favorable in principle to 
the establishment of such a tribunal for the American Republics, if it is 
found practicable, but the form in which it should be constituted pre- 
sents a serious difficulty. It is desirable, if possible, to avoid the well- 
known evils of mixed commissions, and it would be a great convenience 
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to have a well-conceived permanent tribunal to which questions of in- 
demnity might be referred without the delay of forming a special board 
of arbitration.— 


There is a further passage from the instructions which should be quoted, as it 
is in point: ‘The Government of the United States has no special plan to 
offer, however, believing it to be preferable that proposals and projects upon 
this subject should come from the other American States.” 

The proposal for a Pan American Court of Justice has come from a 
republic other than that of the United States. It was concurred in, as 
has been said, by eleven out of the eighteen there represented and voting. 
There is, however, something very much in the nature of precedent for a 
Permanent American Court of Justice. In 1907, the Central American Peace 
Conference met in Washington, November 14—December 20, at which were 
present representatives from Costa Rica, Guatemala, Honduras, Nicaragua 
and Salvador. Its deliberations resulted in a number of conventions, 
chief among which was the one for the establishment of a Central American 
Court of Justice, to which the contracting parties bound themselves to 
submit their disputes of what kind soever, in case the respective Depart- 
ments of Foreign Affairs should not have reached an understanding. The 
court was to consist of five judges, so that each of the Central American 
Republics might appoint one of its citizens. It was to be located in the 
City of Cartago in the Republic of Costa Rica. The creation of the tri- 
bunal aroused such interest in the United States that Mr. Andrew Car- 
negie endowed it with a beautiful court house, and upon its destruction, 
rebuilt it in the City of San José. The convention was to remain in force 
and effect for a period of ten years after the last ratification. Unfortu- 
nately, it was allowed to expire at the conclusion of the original period. 

The present project of a Pan American Court of Justice may be con- 
sidered as an enlargement of this scheme by extending it to Pan America 
instead of limiting it to Central America, and having its jurisdiction thus 
extend to the conflicts between the twenty-one American Republics, in- 
stead of to five of them. And it is not without interest to recall that the 

- proposal for a Permanent Court of Pan American Justice was made by the 
delegates of Costa Rica. The adoption of a series of conventions dealing 
with the law of peace seems to render feasible the creation of a Pan American 
Court of Justice, inasmuch as there will be law to interpret and to apply; 
and the interpretation of a written instrument has always been regarded 
as a judicial question. There was a decided feeling among the members 
present at Lima that there would be something lacking in the organization 
of the American Republics if they did not have an agent for the interpreta- 
tion of their agreements and conventions. 

The court would consist of two divisions, one of first instance, and 
one of appeal. Each of the American Republics would have the right to 
appoint a judge, and in order that the Anglo-American system of law might 
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be represented in both divisions, it is proposed to have the Governing Board 
invite a Canadian jurist to accept membership in the court. There would 
thus be twenty-two judges; eleven on each bench. The members to be 
appointed would be drawn by lot at the beginning of each year, if it were 
so desired, and by providing that the name of the jurist familiar with Anglo- 
American practise first drawn be a member of the court of first instance, 
and the name of the second drawn, a member of the court of appeal, the 
system of Anglo-American law and jurisprudeuce would be represented in 
each of the two divisions. The proposal to invite a Canadian jurist is 
derived from the Treaty of Versailles, in which, without making Switzer- 
land a party to that agreement, the late Gustave Ador, of that republic, 
was invited in the text of the treaty to be chairman of one of the mixed 
commissions to be organized under the treaty. He accepted the invitation 
and served. There is no reason to believe that the result would be different 
in this case. 

The procedure is that of the draft proposed by the Advisory Committee 
of Jurists meeting at The Hague in 1920 to draft a plan for the Permanent 
Court of International Justice. There have been a few modifications, and 
here and there an omission to fit it to other conditions than those for which 
it was designed. 

I do not dare to dwell upon the advantages of a court of justice for the 
Americas, as the formation of such a tribunal has been, and still is as a 
hobby to me. Now the difference between a hobby and a hobby-horse is 
that you can get off the hobby-horse, implying . . . I do not need to finish 
the sentence, especially as it might seem to Mrs. Scott to be a personal 
reflection upon her husband. I shall therefore ask you to listen to a com- 
prehensive passage from the report of my friend, Professor Matos, who 
states the case for a Pan American Court of Justice as it appears to his 
Latin American compatriots: 


This is one of the most far-reaching subjects in these projects and is 

=o initiative of Costa Rica at the Fifth Conference in Santiago 
e Chile. 

The creation of this tribunal was considered with obvious interest 
by the majority of the members of the Institute. I do not believe it out 
of place to reproduce here the report which the Pan American Commis- 
sion of Guatemala, a section of the Ministry of Foreign Affairs, trans- 
mitted to the Ministry, in connection with the official programme of the 
Conference of Santiago de Chile. 


The political conception of American solidarity, or Pan Americanism, as it is now 
called, absorbed the attention of the notable statesmen who framed the Federal Consti- 
tution of Central America, above all, the eminent publicist, Mr. José Cecilio de Valle, 
and to such a degree that it was decided on November 4, 1823, to form a Congress of 
Independent States of the New World, in order to assure the autonomy of each and the 
requisite reciprocity in their mutual relations. To secure liberty and justice they en- 
deavored to strengthen the political bonds of the continent. The idea of an American 
Confederation, to safeguard the fundamental bases of the new people germinated in the 
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impulse of democracy, has prospered during a century. In the United States, the cele- 
brated Mr. Blaine established Pan-American Conferences, and later the eminent Mr. 
Elihu Root advocated with great vision and intelligence, during his political activity as 
Secretary of State, the creation of a Court of International Justice and although there 
were obstacles to the realization of this great idea, in its full extent, the Central Ameri- 
cans had the good fortune in the year 1907 to conclude the Treaties of Washington, es- 
tablishing the Central American Court of International Justice. . . . After the Euro- 
pean War. . . . the American Republics are called upon to take their place in the front 
line in the coming regeneration. Pan Americanism must provide, as a basis and center 
of its practical development, the guaranty of justice, the very cornerstone of the social 
structure. We believe, furthermore, the time has arrived for the creation of the great 
American Court. We commend not only the proposition of Uruguay concerning the 
American League, but at the same time we believe that we are highly honored in formu- 
lating a project so intimately concerned with the vital interest of all America as the crea- 
tion of a Court of Pan American Justice, which stands for law and international justice 
in the relations of all the countries of the New World. We, of Central America, are 
called upon to propose this new and important project, since the Court of Justice for the 
Isthmus, formed on the motion of Mr. Root produced in the five republics elements of 
peace, justice and intelligence, demonstrating that the opportunity has arrived of put- 
ting into practice the great conception of the popular statesman and lawyer, Mr. Root, 
regarding the establishment of a tribunal as the representative of the greatest continen- 
tal interests and as constituting not only an example but a guaranty that America has 
taken a practical step forward in international relations. The American Court of Jus- 
tice will be an organization of vast importance for the establishment of internal peace as 
well as for the peace of the world. 


If the proposal to establish the Pan American Court should prevail, 
the American Republics would form a union possessing all of the agents 
necessary for the conduct of their common business, a series of international 
conferences of a quasi-legislative nature; a Governing Board of the Union 
to conduct such business of the Union as the American Republics should 
assign to it, and a judicial agency in the form of a Permanent Court of 
Pan American Justice. The organization would indeed be close, but it 
would only possess the power to recommend. It would be a diplomatic 
union in which the rule of unanimity prevails, not an organic one in which 
majorities exist and control. 

The twenty-ninth project contemplates the failure of the settlement of 
disputes between nations by any of the ordinary peaceful methods of settle- 
ment. Some of them do not imply force, such as the rupture of diplomatic 
relations, peaceful embargo, the suspension of intercourse. Those, how- 
ever, in which the element of force appears are retorsion, retaliation, re- 
prisals, hostile embargo, and peaceful blockade. The Executive Com- 
mittee and the members of the Institute present at Lima do not look with 
favor upon the exercise of those so-called peaceful measures. There can 
be no objection to the severance of diplomatic relations when a country 
is of the opinion that it is useless to attempt further negotiation. A coun- 
try undoubtedly has the right to prevent its citizens from trading, but it 
must be said that the exercise of either is the evidence of unfriendliness. 
The suspension of intercourse is a step further, and is distinctly unfriendly. 
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As regards the balance of the remedies, it can only be said that they involve 
force, but that that force, confined within certain limits recognized by 
international law, is not to be considered as war. It is to be feared that 
this is an inaccurate, or at least misleading statement, as a large nation 
would not be inclined to allow the exercise of any of these so-called pacific 
remedies against itself and its interests, without a declaration of war. 
They are warlike acts, which, if committed by the great Powers are endured 
by the small nations. It is believed that no small nation would seek to 
apply any of the remedies contained in the second group to a great Power; 
certainly there is no instance of a pacific blockade of the ports of a great 
nation by one of the smaller countries. Remedies which are the prerogative 
of the great and incapable of being used by the small should not be con- 
sidered just, and the rules regulating their exercise as derived from justice. 
However, they have been included in a project of convention, with a pre- 
amble denouncing their employment, and neither the Executive Committee 
nor the members of the Institute present at Lima would have recognized 
them even to this extent, had it not been that the small states of America 
have been on more than one occasion their victims. A step beyond those 
so-called pacific remedies would be war under international law. 

The series of projects which the Executive Committee had the honor to 
transmit to the Chairman of the Governing Board are restricted to the 
peaceful relations of the American Republics, which look upon war among 
themselves as little less than internecine. They are aware, of course, that 
wars may occur, but their hope is to preserve their neutrality in such an 
eventuality. For this reason the twenty-sixth project deals with maritime 
neutrality, which, indeed, contemplates war on the part of non-American 
nations, but the existence of peace in the American Republics. Their 
peace can not fail to be disturbed, however, and their ordinary relations 
affected by such a catastrophe. The right of a state to be neutral is a 
recent doctrine, and the law of neutrality is of American origin. It dates 
from President Washington’s proclamation of 1793 in the wars of the 
French Revolution, and the principles there stated and maintained have 
become the property of neutral nations. The twenty-sixth project deals 
with these matters and states, it is believed, the enlightened practise of 
the American Republics before the last war, incorporating in its provisions 
the experience had in the last war, so widespread in its consequences as 
not inappropriately to be called the World War. 

It was the belief of the Executive Committee, shared by the members 
of the Institute present at Lima, that the common interest which the Amer- 
ican Republics would have in maintaining their neutrality might justify, 
on occasion, a consideration by the Governing Board of the Pan American 
Union of all questions affecting their neutrality, and there is in the project 
a series of provisions of this nature, suggesting that such questions be 
referred to the Governing Board for consideration and suggestion. 
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It would be difficult to state the reason for this convention in more 
convincing or more measured terms than by Professor Matos in his report: 


The general rules of neutrality, conceived in other days can not 
today satisfy the special conditions which by their vigorous development 
and by the strength of their ideas have advanced the American peoples; 
and the importance of their intercommunication and of all their eco- 
nomic factors, which could be seriously affected by unsuitable procedure, 
require, therefore, the study of this matter with a discernment which 
examines with a greater scope and corresponds to the reality and develop- 
ment of things, in order to seek a solution of the conflicts which may 
arise in effective and satisfactory form for all, in accordance with reality, 
and in conformity to what their vital interests require. Alteration of 
the conditions of life in modern society must necessarily change the laws 
which determine their reciprocal relations and that is what is obtained in 
the project, to the end that the rules of justice which are adopted shall 
be of universal advantage and of never-failing benefit for the progress 
and well-being of humanity. 


The thirtieth is the last of the present projects, and is in simplest terms a 
renunciation on the part of the American Republics to territory obtained “ by 
means of war, under the menace of war, or in the presence of an armed force, 
to the detriment of any American Republic.”” Secretary of State Hughes 
agreed to this proposition when he submitted the projects to the Pan Ameri- 
can Union on March 2nd last; and as President of the American Society of 
International Law he has this evening publicly confessed this belief. Secre- 
tary of State Blaine agreed to the proposition, because it was proposed in the 
First Pan American Conference meeting in Washington, of which he was 
President. Secretary of State Jefferson would doubtless have given it his 
blessing, for he approved it in advance in his official capacity. In an instruc- 
tion of 1790 to William Carmichael, he said: ‘‘Conquest is not in our prin- 
ciples. It is inconsistent with our government.” A year later he wrote to 
William Short: ‘If there be one principle more deeply rooted than any 
other in the mind of every American, it is that we should have nothing to do 
with conquest.”” And in 1817 he said to the French statesman, M. de Mar- 
bois, whom he had known in America in Revolutionary days, and through 
whose intervention Louisiana became ours in Jefferson’s administration: 


I have much confidence that we shall proceed successfully for ages 
to come, and that, contrary to the principle of Montesquieu it will be 
seen that the larger the extent of country, the more firm its republican 
structure, if founded, not on conquest, but in principles of compact and 
equality. 


While the project under consideration is not an express renunciation of 
war, it seeks to withdraw the incentive to the use of force by renouncing in 
advance the fruits of conquest however procured. Were it not undiplomatic, 
I would venture the observation that a burglar is said not to waste much time 
on an empty safe. More elegantly expressed, force is only employed by its 
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possessor to procure what he wants and can not get without its use. With- 
draw the incentive to force, and force disappears just as through non-use a 
member of the human body atrophies. 

The project is negative. A republic renounces the use of force by itself 
against an American Republic as a means of acquiring title to its territory; 
the American Republic also pledges itself not to recognize title acquired by 
force to the detriment of another American Republic. The project requires 
no affirmative action on the part of any one of the American Republics. In- 
action is thought to be in such a case equivalent to action. 

With this analysis of its terms by way of introduction, let me read the 
project which consists of but a single article: 


The American Republics . . . animated by the desire of preserving 
the peace and prosperity of the continent, for which it is indispensable 
that their mutual relations be based upon principles of justice and upon 
respect for law, solemnly declare as a fundamental concept of American 
international law that, without criticizing territorial acquisitions effected 
in the past, and without reference to existing controversies— 

In the future territorial acquisitions obtained by means of war or 
under the menace of war or in presence of an armed force, to the detri- 
ment of any American Republic, shall not be lawful; and that 

Consequently territorial acquisitions effected in the future by these 
means cannot be invoked as conferring title; and that 


Those obtained in the future by such means shall be considered null 
in fact and in law. 


But it does not follow because the project does not require action, that 
none may be taken. There are two projects which contemplate detriment to 
an American Republic: No. 8, Americanizing the Monroe Doctrine, and No. 
29, on measures of repression. A violation of the provisions of the first of 
these two projects affects ‘“‘the continental solidarity”; the application of 
force is said in the second to be “a matter of concern to all the republics of the 
continent.” In the first case ‘any American Republic may address the Pan 
American Union with the object of bringing about an exchange of views on 
the subject.”’ In the second case, the American Republic against which 
force is attempted is to “notify the Pan American Union in order that the 
Governing Board thereof may consider the matter and take such action as it 
may deem advisable.” Here the matter rests. The project gains its im- 
portance through association with the others which precede it. If it began 
them, cr if it stood alone, it would cut a sorry figure. It would be but a pious 
hope, a mere resolution. It is the end of a process of law, and the culmina- 
tion of peaceable settlement, at least its purpose is to render peaceable settle- 
ment effective and indeed the only kind of settlement for the American Re- 
publics in their varied intercourse. 

Leaving out the projects of an introductory nature, it may be said that 
they begin with Mr. Root’s addresses at Rio de Janeiro in 1906 and at Wash- 
ington in 1908, and the Declaration of the Rights and Duties of Nations of 
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1916; that the conventions following them are but the logical, necessary con- 
sequences of these principles, and that they end with the renunciation of title 
by conquest, which bars, if it does not actually ban war. The Pan American 
conventions lie, then, between the Rights and Duties of Nations and the one 
articled renunciation of the fruits of conquest. 

The consequences of justice are justice; force bears no inherent relation 
to justice; it is not the offspring of justice, and it does not necessarily end in 
justice. The ways of America should be the ways of justice; and the ways of 
justice are peace. While we should not perhaps say with Emerson, “Let the 
passion for America cast out the passion for Europe,” we may, nevertheless, 
say, ‘Let us be Americans.” 

Mr. President, members of the American Society of International Law, 
ladies and gentlemen, as I began,so wouldIend: ‘“ Might and Right control 
everything in the world; Might, until Right is ready.” 


The PresipENT. We shall now have the pleasure of listening to an 
illustrated talk on the life and work of Hugo Grotius, by Professor Jesse S. 
Reeves of the University of Michigan. 


THE LIFE AND WORK OF HUGO GROTIUS 


ADDRESS BY JESSE S. REEVES 


Professor of Political Science, University of Michigan 


I am inclined to think that at this hour, with this temperature, to under- 
take an illustrated or a non-illustrated talk about anything is something 
of a task—a task for you and, if you will permit me, also something of a 
task for myself. 

Three hundred years ago in the last days of the month of March, 
1625, there appeared at Paris advance copies of the great work entitled Three 
Books Concerning the Law of War and Peace, which, without in any respect 
seeking to detract from the value and importance of earlier works on the 
subject, we may rightly call the foundation book of international law. Prop- 
erly therefore, the tercentenary of the appearance of the great work of Hugo 
Grotius may be celebrated, not only in Holland, but in all countries living 
under the reign of law. The United States is under many obligations to 
the Netherlands. It furnished a haven and a point of departure for the Pil- 
grim fathers, it has given us many of the ideas of free government and 
constitutional liberty, it has afforded us an admirable example of a country 
seeking to live in accordance with the rules of law in amity and good neigh- 
borhood with its neighbors. Our indebtedness to Hugo Grotius, native of 
Holland and founder of modern international law, is recognized in the ter- 
centenary of his great work by the erection and installation of a memorial 
window to Grotius in that Westminster Abbey of Holland, the New Church 
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of Delft, where rest the mortal remains of Grotius not far from the tomb 
of the founder of Dutch independence and defender of Dutch liberties, 
William the Silent. 

Grotius was born in Holland and trained there. He wrote his great 
work as an exile in France, thanks to the friendship and benevolence of his 
French friends. Now three hundred years afterwards we live under his 
influence and call to mind the truth of the statement, which he made during 
the anarchy and disorder of the Thirty Years War, that all is confusion 
when once one departs from law. Grotius foresaw and proclaimed the legal 
order of the world. 

We know Grotius by name even if we do not know his works, and even 
if we know him by his works we know little of his personality, for few in 
modern times have undertaken a biographical study of the man. I think 
we may fairly say that we have not in English or in any other language a 
study of Grotius written in accordance with the canons of modern biography. 
One must turn back to the last years of the seventeenth century and the 
early years of the eighteenth century to find anything like an adequate 
biography and none of these is now read. One isin Latin, another in Dutch, 
and the third in French. The principal source of information for the life 
of Grotius is his letters. More than seventeen hundred of them were printed 
some thirty years after his death, edited by his sons. Few have been trans- 
lated into any language, many have been made use of for purposes of bio- 
graphical study. Many of the letters of Grotius are worthy of translation 
into English. Many of them are excellent in style and bear favorable 
comparison with the letters of Grotius’ compatriot and predecessor, Erasmus, 
whose tastes and way of looking at things generally were not unlike those of 
the father of international law. In many respects Grotius may be called 
the last of the great Humanists. 

I shall attempt to show Grotius in connection with some of his friends 
and contemporaries. I shall do this by means of pictures most of which are 
contemporary. The period of Grotius was one of great excellence in en- 
graving, and in this field, as in so many others, the countrymen of Grotius 
excelled. Most of the pictures which I shall show you are reproductions of 
Dutch engravings of famous portraits, many of them by Dutch masters. 

We turn now to Delft (illustrating), not the Delft of today, but that of 
the seventeenth century. Perhaps there has not been much difference in 
the passage of years, but the Delft which I shall show you is the Delft of 
Jan Vermeer of Delft, one of the great pictures of the world, the charm of 
which is not wholly lost by reproduction in black and white. It was in the 
Delft of Jan Vermeer that Grotius was born on Easter day, 1583. His 
family was patrician, if we may call patrician the leading burghers of the 
city Delft. It was a family of ancient ancestry, distinguished, cultivated, 
learned. The father of Grotius was a scholar, not only trained in the clas- 
sics but in mathematics. He had the scientific point of view and we find 
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him associated with the mathematician Stevin in physical experiments, 
one of which at least anticipated the work of Galileo. 

The Delft of Grotius’ childhood was the Delft of William the Silent, 
William the Silent in his old age at the Prinzenhof. These last years of 
William the Silent were the years of his marriage to Louise, the daughter 
of the great Protestant admiral, the martyr of St. Bartholomew, Louis de 
Coligny. The marriage of William the Silent to Louise Coligny, his fourth 
wife, was of great importance in the history of the French influence in the 
Netherlands. In 1575 William the Silent founded the University of Leyden 
which this year is celebrating the three hundred and fiftieth anniversary 
of its founding and three centuries and one-half of glorious achievement. 
At the University of Leyden the father of Grotius had been educated. 
There he had been a pupil of the great Lipsius, who, having turned back 
to Catholicism, left Leyden to be professor at the University of Louvain. 
The uncle of Grotius assisted in establishing the reputation of the univer- 
sity by his scholarly association with it. 

But before we pass to the university in connection with Hugo Grotius, 
we see him in Delft as a youthful prodigy. His early education was under 
the immediate direction of his father. Latin, Greek, and mathematics he 
absorbed at an age ordinarily associated with the playful habits of early 
childhood. We have a Latin essay of his written at the age of eight. It 
was an essay in praise of navigation, worthy theme for a scion of a race 
which had conquered the sea. Of the young Grotius it was said, ‘‘He was 
indeed born a man.” At the age of fifteen we find Grotius associated with 
John of Barneveld and Count Justin of Nassau as one of the suite headed 
by these Dutch envoys upon a special mission to the court of Henry IV. 
In Paris he met the great French king who is said to have called him the 
marvel of Holland. We have him here pictured, adorned with the medal 
presented to him by Henry IV. His visit to France lengthened into a 
sojourn of a year anda half. It was one of the incidents of his visit that he 
acquired the degree of Doctor of Laws at the University of Orleans at the 
age of sixteen. This may not mean much from the point of view of scholar- 
ship or of legal attainment, but it is one indication among many of the 
impression which he made upon men older than himself of great distinction 
and discriminating judgment. 

Returning to Holland, he continued his studies under his father, pre- 
paring for publication a medieval text book, long obsolete, the Capella. 
This picture of him (illustrating) at the age of fifteen appeared as the 
frontispiece of the first edition of the Capella printed in 1599. In mathe- 
matics he had as instructor the famous mathematician already referred to, 
Simon Stevin of Bruges, the friend of Grotius’ father and counselor of 
Prince Maurice of Nassau. Stevin deserves to be remembered as the 
originator and founder of the decimal system, for although this achieve- 
ment has been ascribed to others, the claim of Stevin is generally recognized. 
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It was Stevin who, like Vitruvius, designed a horseless carriage, one not 
driven by an internal combustion motor, but by wind power. The trial 
trip of the horseless carriage along the beach from Scheveningen was cele- 
brated in Latin verses by Grotius, verses which were translated into Dutch 
and French. That incident, however, took place at a somewhat later time. 

From Delft early in the seventeenth century Grotius proceeded to the 
University of Leyden as a student. He was already well known when he 
went there, for he had written and published more than one work, and his 
father had seen to it that many of his Latin verses had appeared in print. 
This (illustrating) is the University of Leyden as it appears in the celebra- 
tion of its anniversary. Here (illustrating) is the University of Leyden in 
Grotius’ day. The building which you see here is the original of the build- 
ing which you saw a minute ago. In Grotius’ day there was connected 
with the main building the publishing house of the Elzevirs. You see it 
here to the right of the main building. Today we all insist that a publishing 
house is a necessary adjunct of a university. At Leyden this was recog- 
nized at an early time, and here we have the university and the printing 
house of the Elzevirs in close and important contact. Here (indicating) 
is the library in which no doubt Grotius worked. The picture is taken 
from a print in a volume descriptive of the University of Leyden in the first 
quarter of the seventeenth century. The books, it will be noticed, are 
chained, for there were book thieves then as well as now. In the foreground 
of the interior of the library you will see a cabinet. This contained the 
classical manuscripts of the great Scaliger, the successor of Lipsius. Lipsius 
was one of the group of French scholars who had helped to make the Univer- 
sity of Leyden an influence throughout the learned world. There is in the 
Uffizzi Gallery in Florence a picture by Rubens called “Lipsius and His 
Pupils’. I here show it. The figure on the extreme right was long sup- 
posed to be that of Hugo Grotius. The two figures to the left are those of 
Rubens the painter and his brother. The figure supposed to be Grotius 
cannot be he, for Grotius was never the pupil of Lipsius, and the Rubens 
brothers were his pupils at Louvain. The next picture is that of Grotius’ 
great master in the classics, Scaliger, who with Lipsius and Casauban was 
one of the great triumvirate of classical scholars of the later Humanistic 
period. 

I have pointed out the reception which Grotius had as a boy in France. 
Going to Leyden as a student, his teachers were largely French, for the 
faculty of that university had been largely recruited from scholarly Hugue- 
nots. None had so much influence upon Grotius as Scaliger. Grotius was 
first and foremost a classicist. His inspiration from the classicists he de- 
rived from Scaliger. The professor of history, Baudé, was another French 
Huguenot brought from Lille to Leyden. Leaving the university after 
probably two years, Grotius maintained his interest in the classics and 
classical literature. Being one of Scaliger’s favorite pupils, he made con- 
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tacts with the classical scholars outside of Holland, especially with Casauban, 
who before going to England had been for some years the librarian of the 
Royal Library at Paris. At Leyden Grotius established a friendship with 
another classical scholar, Vossius, an editor of many classical texts and the 
writer of admirable Latin verses. This friendship begun at Leyden con- 
tinued throughout Grotius’ life, as is shown by the many letters that passed 
between the two lovers of classical scholarship. Heinsius, also a classicist 
and still better known as a writer of good Latin verse, was a friend of Grotius. 
An important point in connection with these friendships is that Grotius’ 
early tastes were in the classics. The classics were to him more than a 
liberal education. With Grotius classical literature embodied the supreme 
achievements of knowledge and wisdom, to be carried on down through 
the ages, a body of wisdom to which might be made an always fruitful 
appeal. 

Passing from the University of Leyden, Grotius proceeded to still fur- 
ther preparation for the profession of law. His literary tastes he continued 
to maintain, as is shown by the products of his pen. Many occasional verses 
appeared, but also more serious works, in particular his three sacred trag- 
edies, one of which may have given Milton some idea for his Paradise Lost. 

We have seen that the young Grotius came within the circle of the great 
John of Barneveld at the time of the mission to Paris. From now on until 
the time of Barneveld’s execution he was the devoted supporter and follower 
of that great statesman, who for many years was practically the director 
of affairs in the province of Holland. Of that province Grotius became the 
Attorney General, a position which he held for some years. It is important 
to note in considering the living influence of Grotius that his opinions as 
Attorney General have been diligently collected from manuscript sources, 
translated into English, systematically arranged and published for use by 
the practitioners of Roman Dutch law in South Africa. One of the clients 
of Grotius was the Dutch East India Company, which had its headquarters 
at Amsterdam. This (illustrating) is a print of the warehouses of the Dutch 
East India Company at Amsterdam, probably not unlike them as they ap- 
peared in the time of Grotius. 

In behalf of the Dutch East India Company Grotius wrote a voluminous 
brief setting up the claims of the Dutch as against the Portuguese in the 
East Indies. The manuscript of this brief remained in existence, although 
unknown, until a half century ago when it was printed as a treatise on the 
law of booty, De Jure Praedae. It was disclosed thus that the famous work 
Mare Liberum, published in 1608, was but a single chapter of the great brief. 
Grotius’ interest in international law, thus, came to him, not from the quiet 
labors of the closet, but as part of the active profession of a lawyer. 

Married to the daughter of a distinguished Dutch family, Grotius be- 
came pensionary of Rotterdam, a position of dignity and honor as well as 
of-influence. It was impossible for this lawyer, man of affairs, and public 
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official to keep out of the great political controversies of the time. Un- 
fortunately the political controversies were largely theological controver- 
sies. In the Netherlands a professor in the University of Leyden, Arminius, 
had led a movement in favor of liberalism. Arminius, I fancy, might be 
called the Harry Emerson Fosdick of his day. Opposed to him was an- 
other professor at Leyden, Gomarus, a fundamentalist. John of Barne- 
veld and Grotius took the side of the Arminians. In a way that side was 
the side of states rights. In a way it was the side opposed to a hereditary 
Statholderate. Under the union of Utrecht of 1579 it is probable that the 
States-General of Holland had no power to interfere with reference to the 
religion of the various provinces. On the other hand, it was felt that the 
matter of religion was a national matter, questions which should be deter- 
mined in accordance with the authority of the States-General. In this con- 
troversy Prince Maurice took the side of national unity. His theological 
opinions were no doubt secondary. What part personal ambition looking 
toward an hereditary Statholderate played is a matter of difference of histori- 
cal judgment. As a military leader primarily, Prince Maurice advocated 
national unity in which would be a maximum of strength and a complete 
realization of nationality. On the one hand we have the Arminians, latitu- 
denarians, advocates of states rights, opponents of an hereditary Stathol- 
derate, John of Barneveld and Grotius. Upon the other side were the 
Gomarists, the fundamentalists, the nationalists, and probably outside of 
the Province of Holland, the people headed by Prince Maurice. There is 
in addition a question of the influence of foreign Powers, In 1609 it was 
through the influence of France that the Netherlands had achieved their 
twelve years’ truce from Spain, and during the period of John of Barne- 
veld’s ascendancy during that truce French influence in the Netherlands 
was at its height. The negotiator of that truce, President Jeannin, was 
one of Grotius’ friends to whom constantly he was expressing his obligations 
and admiration. Opposed to the influence of France was that of England 
under James I. That monarch sided with the fundamentalists and insisted 
that the Netherlands should reject the Arminian point of view. The whole 
sorry story ended with the execution of John of Barneveld, a judicial 
murder, and the arrest and imprisonment of Hugo Grotius. 

We have here a portrait of Prince Maurice of Nassau, with reference 
to whom the passages of Motley are to be read with some reserve. We have 
here the portrait of one who perhaps above all was the greatest enemy of 
Grotius, Aerssen, the very able and perhaps not very scrupulous represent- 
ative of the Netherlands at the court of Louis XIII. After a so-called trial, 
Grotius was taken to prison at Loevestein, a building now a national monu- 
ment which stands on the Maas near Gorcum. This is a contemporary 
portrait of the prison at Loevestein and we see the portion in which Grotius 
was imprisoned. This (illustrating) is the prison as it is today. We now 
have the well-known story of the escape of Grotius from prison worked out 
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according to the plans of his resourceful wife Maria van Reigersbergen. 
This (illustrating) is a portrait painted at a later time when her husband 
was the ambassador of Sweden at the court of Louis XIII. As the story 
goes, Grotius was concealed in the great chest in which books had been 
brought infor him toread. The box was carried out of the prison and placed 
upon a boat, an adventure which had a successful outcome, thanks largely 
not only to the successful planning of Grotius’ wife, but to the resourceful- 
ness of the maid servant of the Grotius family. We have here a print of 
Grotius being placed into the chest under the supervision of his wife, a poor 
picture, indeed, but one frequently reproduced. Escaping from prison, 
Grotius proceeded to Antwerp. There he was invited to go to Louvain, 
where Van de Putte, or Puteanus, was professor of the classics as successor 
to the great Lipsius. Grotius declined this invitation and went to Paris, 
preceded there by letters of commendation from Aubery Du Maurier, the 
French ambassador at The Hague. In Paris Grotius was among a circle 
of friends. Important among them was the Prince of Condé, whom Grotius 
had known from the time of his first visit to the French capital. To him Gro- 
tius had dedicated a volumeof poems. At Parishe was received by President 
Jeannin, who had negotiated the twelve-year truce. 

I put now upon the screen a map of a portion of Paris as it was when 
Grotius arrived in the spring of 1621. Just where he lived upon arrival 
we do not know, but after being awarded a pension from Louis XIV he 
secured quarters near the Luxembourg palace, which at that time was in 
process of construction. Grotius took a house not far from the Luxembourg, 
and near the hétel of the Prince of Condé. From here a short walk would 
bring him to the Rue Saint Jacques, then lined with printing offices and 
book shops. Toward the river from Grotius’ house and in the direction of 
the Pont Neuf was the hétel of the great historian, President De Thou. 
In it was his library, the finest private library in Paris. Of it it was said 
that no one had seen Paris until he had seen the library of De Thou. In 
this library Grotius worked and in the Rue Saint Jacques was the estab- 
lishment of his printer. 

One of the most influential of all the men who greeted Grotius when 
he went to Paris in the spring of 1621 was the great Du Vair, the learned 
Chancellor and the father of French oratory. Du Vair wrote Grotius a 
letter of welcome and promised to do all he could for him, not only by way 
of assurances of safety from the king, but by more substantial pecuniary 
assistance. Unfortunately, Du Vair died within a few months after Gro- 
tius reached Paris. Through him, however, Grotius became acquainted 
with one of the most remarkable men of the age, Nicholas Fabré, sieur de 
Peiresc. Peiresc, a Provengal of large means, was the friend and corre- 
spondent of practically every well known figure in literature and art of his 
time, not only in France but in Italy, the Netherlands, and England. As 
the friend of Du Vair, also a Provengal, Peiresc was in Paris and was one 
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of the group of men of scholarly and literary tastes who gathered in the 
library of the hétel De Thou. This (illustrating) is Peiresc, the patron of 
Grotius, of Malherbe, and of Rubens. We have two letters of Grotius to 
Peiresc, and in these letters Grotius very definitely ascribes to him the credit 
of having suggested the writing of the work whose tercentenary we now 
celebrate, and of having assisted him in more ways than one. In a recent 
article Professor Van Vollenhoven of Leyden seems to depreciate the obli- 
gations which Grotius was under to the learned Peiresc. In this he followed 
the lead of Professor Westlake as well as of Professor Basdevant. It would 
seem that the expressions are not vague as Professor Van Vollenhoven makes 
them, but very definite. During the preparation of the work Grotius 
wrote that “posterity will owe it to you who have incited me to this labor 
both by your assistance and your encouragement.” After the appearance 
of the work, in sending a copy to Peiresc, Grotius said, “I send a book to 
you begun with your encouragement and guidance.” 

President De Thou, the great historian, had corresponded with Grotius 
since 1600. Dying before Grotius reached Paris this second time, he left 
his great library, accumulated for the most part for the purpose of procuring 
materials for the writing of the history, to his son Francois De Thou, with 
whom Grotius was soon upon terms of intimate friendship. We have here 
the portrait of the son, who met death upon the scaffold in 1642, having 
incurred the enmity of Richelieu in having refused to reveal the Cing Mars 
conspiracy. This (illustrating) is a picture of the library of De Thou as 
Grotius knew it. You will see that it has much in common with the libraries 
of that period, the arrangement being not unlike that of the library at 
Fontainebleau. Here Grotius worked upon his great book concerning the 
law of war and peace, beginning in November of 1622 and continuing until 
the summer of 1624. The De Thou library was under the immediate care 
of two very remarkable men, the brothers Du Puy. Fortunately these broth- 
ers preserved their correspondence and collected additional manuscripts 
during the first half of the seventeenth century, and the collection of the 
Du Puys is one of the great manuscript collections of the Bibliothéque 
Nationale. The brothers Du Puy, keepers of this library and associated 
with the royal library, were friends of Peiresc as well as of Grotius. It was 
in the atmosphere of this literary circle that Grotius undertook and prose- 
cuted his great work. 

Soon after Grotius reached Paris he undertook to vindicate his course 
prior to his imprisonment and wrote his Apology, first in Dutch, afterwards 
translated into Latin. Copies of the Dutch edition went to Holland, were 
ordered burned, and a fine put on anyone having the book in his possession. 
This (illustrating) is a facsimile of the title page of this book, Latin text, 
and this (illustrating) the title page of the Dutch version, both issued in 
1622. 

The spring of 1623 was in Paris a period of pestilence, and Grotius was 
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invited by another of his learned and eminent friends, President Henri de 
Mémes, to occupy his chateau at Balagny-sur-Thérain, not far from Senlis. 
Grotius spent most of the summer of 1623 at the villa of De Mémes, and there 
a very considerable portion of the actual writing of the book was completed. 
A year ago a French committee placed a tablet at Balagny-sur-Thérain on 
the site of the villa in order to commemorate the residence of Grotius while 
preparing his great work. Part of the summer and fall was spent in Senlis 
where a number of Grotius’ Dutch friends were staying. We have here a 
picture of Senlis as Grotius may have seenit. In the fall of 1623 he returned 
to Paris and continued to work there upon the book during that year. In 
the summer of 1624 the work was completed and copied by his compatriot 
and subsequent defender, Theodore Graswinkel. The printing of the book 
was delayed on account of the illness of Grotius and was not begun until 
November, 1624. The printer was Nicholas Buon, whose establishment was 
in the Rue Saint Jacques. During the winter of 1624-25 Buon used three 
presses in order to expedite the appearance of the work so that it might be 
exhibited at the Easter book-fair at Frankfort-on-the-Main. Easter of 1625 
was on the thirtieth of March. We have here the privilege granted by Louis 
XIII to Nicholas Buon, dated March 17, 1625. We may be certain that the 
book thus appeared between the seventeenth and the thirtieth of March, 
1625. Probably only a few advance copies were printed at this time. The 
bulk of the edition appeared in June, and June is ordinarily given as the date 
of the publication of the work. We have here a facsimile of the title page of 
the first edition. 

By this time Grotius had received a grant of a pension of 3,000 francs a 
year. It was alwaysirregularly paid. Richelieu was not in sympathy with 
him. Grotius relied upon a change of heart toward him on the part of the 
Netherlands. In 1631 Maurice had died and his younger brother Frederick 
Henry, the son of Louise de Coligny, had succeeded him. Grotius went 
back to the Netherlands, but his arrest was ordered. No one undertook to 
apprehend him, and the States-General offered a reward for his arrest. 
He managed to remain in Amsterdam a few months and proceeded from there 
to Hamburg where he remained for about two years. Just before he reached 
Amsterdam there was printed in that city the most beautiful of all the edi- 
tions of Grotius’ work on the Law of War and Peace, published by the great 
printer Blaeu, famous for his magnificent atlases and called by Grotius the 
most intelligent of printers. Under the imprint of the Blaeu establishment 
appeared all of the authorized editions of the Law of War and Peace during 
the life-time of Grotius. 

During his sojourn at Hamburg, perhaps the most dismal period of his 
life with the exception of the months spent in prison, Grotius received an 
invitation from the Chancellor of Sweden, Oxenstierne, to enter the service of 
Queen Christina. This invitation he ultimately accepted, and thus he en- 
tered into the service of that strange character who afterwards furnished one 




















57 


of the causes célébres of international law. The work of Grotius had been 
well known to Christina’s father, the great Gustavus Adolphus, “The Lion of 
the North and the Bulwark of Protestantism,” in the words of our old friend 
Captain Dalgetty of pleasant memory. Christina also knew of Grotius’ 
work, for in one of his letters he remarked, Christina being at that time aged 
twelve, ‘‘Queen Christina is now reading my Law of War and Peace and I 
think she is quite competent to do so.” This (illustrating) is a portrait of 
Queen Christina, this of Chancellor Oxenstierne, of whom Richelieu said that 
he was one of the three ablest of his contemporaries. Grotius entered into 
the service of Queen Christina in 1634 as ambassador at Paris, and continued 
to 1644, when he asked for his recall. The ten years of diplomatic activity at 
Paris are hardly a record of continuous success. The character of Grotius 
was not one fitted to cope with the peculiar qualities of the great Richelieu. 
This period, however, was by no means one of idleness. We have during 
that time a never-ending series of volumes, many of which had to do with 
Biblical criticism. Upon his recall he returned to Sweden, staying there but 
a very short time. The reasons for his departure are not clear, and just 
what his plans were for his future life are somewhat obscure. 

At any rate he embarked across the Baltic for Germany, was rescued 
from ship-wreck, and reached the town of Rostock seriously ill as a result of 
his exposure. There he died on the twenty-ninth of August, 1645. Soon 
afterwards his body was brought to the New Church at Delft and interred 
not far from the tomb of William the Silent. This (illustrating) is the New 
Church as it now appears. Some twenty-five years after his death the city of 
Delft undertook to place in it a memorial to its great son. Plans were drawn 
for the tomb as you see here, but for some reason execution of the work did 
not proceed. Not until the century after, about 1790, the descendants of 
Grotius placed there the monument which you now see. It can hardly be 
considereda creditable memorial. It represents the debased taste of that time. 
Thanks doubtless to the initiative of the late Andrew D. White, the Ameri- 
can delegation to the First Hague Conference placed a wreath upon the tomb 
of Grotius which may still be seen there. The address made by Dr. White 
upon that occasion did much, I think, to arouse an interest among English- 
speaking peoples in the founder of international law. In front of the new 
church stands the monument to Grotius erected in 1886 as a result of the 
interest aroused by the tercentenary of Grotius’ birth in 1583. Hardly more 
than the tomb can the monument be considered an adequate memorial to the 
great son of Delft. 

For such a memorial we must leave Delft and proceed to The Hague. 
There, thanks to the generosity of Andrew Carnegie, we find the Peace 
Palace, a fitting monument and memorial to the father of international law as 
far as materials may make a monument. Inside the Peace Palace is the true 
memorial of Hugo Grotius. Here the Court of International Justice em- 
bodies the spirit of Hugo Grotius. From this spot the spirit of Hugo Grotius, 
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the father of international law, proclaiming the reign of law among the 
nations of the world, goes out unto all the nations. 


The PresipentT. We are greatly indebted to Professor Reeves for this 
most interesting and instructive description of the life and times of Hugo 
Grotius. It makes me think that, after all, the best way to develop inter- 
national law is to get a course of lectures by Professor Reeves. 

Now, with your permission, we shall adjourn until tomorrow morning at 
10 o’clock, when we shall undertake the serious consideration of the topics 
assigned. 

(Whereupon, at 10.45 o’clock p. m., an adjournment was taken until 
Friday morning, April 24, at 10 o’clock a. m.) 








SECOND SESSION 
Friday, April 24, 1925, at 10 o’clock a. m. 


The Society met, pursuant to adjournment, in the Willard Room, 
New Willard Hotel, at 10 o’clock a. m., with the Honorable Charles E. 
Hughes, the President of the Society, presiding. 

The PresipenT. The meeting will come to order. We will now have 
a paper by Mr. Green H. Hackworth, Assistant Solicitor of the Department 
of State, on “ Nationality by Birth and Naturalization.” 


NATURALIZATION AND LOSS OF NATIONALITY 


ADDRESS BY GREEN H. HackwortTH 


Assistant Solicitor for the Department of State 


The provisions of the draft convention relating to “nationality and 
naturalization” suggested by the American Institute of International Law, 
at its recent meeting at Lima, for adoption by the American Republics, 
which present questions pertaining to naturalization of a fundamental 
character, are those contained in Articles 3 and 4.! 

Article 3 provides that naturalization may be granted in an American 
Republic only when the foreigner proves that by such naturalization he would 
lose his nationality in his native country. 

Article 4 provides, inter alia, that if a naturalized person returns to his 
native country again to take up his residence without the intention of re- 
turning to the country in which he has been naturalized he is to be con- 
sidered as having renounced his naturalization and to have reassumed his 
original citizenship. 

The provisions of Article 4 are very similar to provisions found in most 
of our naturalization conventions and in Section 2 of the Act of Congress 
approved March 2, 1907,? with the exception of the provision for the resump- 
tion of original citizenship. Practically all the bilateral naturalization 
conventions to which this government is a party provide that if the nat- 


1 Article 3. Naturalization can be granted in an American Republic only when the 
foreigner proves that by such naturalization, he loses nationality in his native country. 

Article 4. Any person who returns to his native country again to take up his residence 
without the intention of returning to the country in which he has been naturalized, is con- 
sidered as having renounced his naturalization and reassumed his original citizenship. 

The intention not to return will be presumed to exist when the naturalized person shall 
have resided in his native country for more than two years. But this presumption may be 
destroyed by evidence to the contrary. 

2 34 Stat. L., part 1, p. 1228. . 

5 





60 


uralized person resumes his residence in his native country he shall be 
presumed to have renounced his naturalization. They do not provide that 
such resumption of residence shall constitute a resumption of his original 
citizenship. Such a provision, however, is contained in the multilateral 
convention establishing the status of naturalized citizens who again take up 
their residence in the country of their origin, concluded during the Third 
International American Conference held at Rio de Janeiro in August, 1906.* 
The purpose of this provision is obviously to avoid placing the individual 
in the position of one without citizenship, or, to use the popular phrase, 
one without a country. This doubtless is desirable from the point of view 
of well regulated society. There exists, however, the undesirable feature, 
which I shall not undertake to discuss, that neither the individual nor the 
state whose nationality he is to reassume is allowed a choice in such cases. 

Article 3, which would make naturalization of an alien in the United 
States dependent upon the recognition which might be accorded such nat- 
uralization in the alien’s native country, would of course constitute a 
departure from the doctrine long advocated by this government that change 
of allegiance is an inalienable right of individuals. 

In order that we may visualize the meaning and effect of a treaty 
provision of this character it would seem to be necessary briefly to consider 
the traditional policy of this government in regard to the right of expatria- 
tion, the policy of other governments in denying or controlling the right, 
and the best means for reconciling the inevitable conflict between the 
divergent policies. 

It should be borne in mind that this country (and this is also largely 
true of other political divisions of the Western Hemisphere), as a new 
country composed of vast regions of unoccupied territory rich in natural 
resources, has in the past needed and readily accommodated great accretions 
of thrifty people. In the early days of the republic the need of workers to 
assist in the development of the vast, unoccupied wilderness furnished a 
strong argument in favor of liberal rules governing immigration and natu- 
ralization.* Consequently, prior to the Declaration of Independence and 
the subsequent adoption of the Federal Constitution, the several confeder- 
ated States had passed in their separate sovereign capacities individual laws 
on the subject of naturalization, and, through the process of naturalization, 
had been conferring citizenship within their respective jurisdictions upon 
aliens residing therein. With the adoption of the Constitution the control 
over matters pertaining to naturalization was by Article 1, Section 8, vested 
in the Congress. 

For the purpose of indicating the process of evolution through which 
this government’s policy with respect to naturalization has passed, and of 
considering the effect upon that policy of the adoption of the principles 

3 Treaty Series No. 575. 
* Annals First Congress, p. 1109; Mr. Flournoy, Yale Law Journal, 1922, Vol. 31, p. 703. 
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embodied in Article 3 of the draft convention, it may be interesting briefly 
to review some of the Acts of Congress, the naturalization conventions which 
have been concluded by this government, and certain pronouncements of 
the executive branch of the government in connection with the conduct of 
foreign relations. 

The provision of Article 3 of the draft convention that ‘naturalization 
can be granted in an American Republic only when the foreigner proves 
that by such naturalization he loses nationality in his native country”’ brings 
us at once to a consideration of the principle espoused by this government 
that the “right of expatriation is a natural and inherent right of all people”’ 
in juxtaposition with the theory of “perpetual” or “indelible” allegiance 
adhered to at one time by Great Britain and most European countries and 
implicitly accepted in some of the earlier decisions of the courts of this 
country as a part of the common law. 

If the right of expatriation is a natural and inherent right “indispensable 
to the enjoyment of the rights of life, liberty, and the pursuit of happiness,” 
as stated in the Joint Resolution of Congress of 1868,° the question is pre- 
sented whether this government should enter into an agreement with other 
governments by which it would recognize the right of other governments 
to control or prohibit the expatriation of their nationals. Obviously such 
an undertaking in the early days of the republic would have been disastrous. 
While the necessity for adding to our national strength through immigration 
and naturalization has disappeared with the lapse of time, the necessity for 
effective assimilation of aliens through naturalization is no less obvious now 
than it was formerly. Consequently, it may be doubted whether it would 
be conducive to the best interests of the country to make naturalization in 
the United States conditional upon the recognition accorded it by other 
governments, unless we should at the same time limit or prohibit immigra- 
tion from those countries which might fail to recognize such naturalization. 

The admission of aliens to citizenship through the process of natu- 
ralization in one form or another is provided for in the laws of all civilized 
countries. The laws of the United States do not require that any inquiry 
shall be made whether the sovereign of which the alien was prior to such 
naturalization a citizen or subject has either by general or by special per- 
mission consented to the expatriation of the individual. The first Act passed 
by Congress on this subject® provided: 

That any alien being a free white person, who shall have resided 
within the limits and under the jurisdiction of the United States for the 
term of two years, may be admitted to become a citizen thereof, on 
application to any common law court of record, in any one of the 
States where he shall have resided for the term of one year at least, and 


making proof to the satisfaction of the court, that he is a person of good 
moral character, etc. 


5 United States Revised Statutes, 1878, Secs. 1999-2001. 
6 Vol. 1, U.S. Stat. L., p. 103. 
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No mention was made in the statute of the alien’s native country or prior 
allegiance. The next statute, however, that approved January 29, 1795,’ 
entitled ‘An Act to establish an uniform rule of naturalization,’’ as well as 
subsequent statutes, required the renunciation of all allegiance to “any 
foreign prince, potentate, state or sovereignty whereof such alien may, at 
the time, be a citizen or subject.” 

Whether the Act of 1790 was framed on the theory that the individual 
possessed an unrestricted right to change his allegiance regardless of the 
claims of his country of origin is not disclosed by the record of discussions 
which took place at that time.* It does appear, however, that the matter 
was discussed when the Act of 1795 was under consideration, and it was 
then observed that the bill in requiring of aliens an abjuration of their 
former allegiance admitted unequivocally the right of citizens and subjects 
to expatriate themselves.° Nevertheless, as stated by Mr. John Bassett 
Moore in his discussion of the doctrine of expatriation, a long time elapsed 
before the United States advanced to the full assertion, in its diplomatic 
correspondence, of the position that an individual possessed an absolute and 
unrestricted right to change his allegiance, without regard to the claims which 
his country of origin might assert, and a still longer time before it embodied 
the claim in its legislation.'!° Early decisions of the courts of the United 
States seem, by implication at least, to have adopted the doctrine of the 
early English law that native-born subjects owed an allegiance referred to by 
Mr. Kent as “intrinsic and perpetual,’’!' which could not be divested 
without the permission of their government. 

In the case of Talbot v. Janson (1795), Mr. Justice Iredell, of the Su- 
preme Court of the United States, observed that a man “should not be 
confined against his will to a particular spot because he happened to draw 
his first breath upon it,’”’ but that there was a difference of opinion as to the 
“proper manner of executing” the right of expatriation. He stated that 
some held it to be “‘a natural and inalienable right in each individual”’ not 
subject to legislative restraint, but exercisable by every man at his “will and 
pleasure.” He stated that from this view he must presume to differ; that 
in his opinion expatriation was not the exercise of a natural right in which 
the individual is to be considered as alone concerned, but that every man as 
a member of society has duties as well as rights, and that if he has been in 
the exercise of a public trust for which he has not fully accounted he ought 
not to leave the society until he has done so. He observed that it had 
sometimes been said that a man should not expatriate himself in time of 
war so as to do prejudice to his country, and inquired how this could be so 


TVol. 1, U.S. Stat. L., pp. 414-415. 

§1 Annals, First Cong., p. 1109, et seq. 

® Annals, Third Cong., pp. 1029-1030. 

10 American Diplomacy, John Bassett Moore (1905), pp. 170-171. 
11 Kent’s Commentaries, 12th ed., Vol. 2, p. 53. 
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if expatriation was ‘‘a natural, inalienable right, upon the footing of mere 
private will.”” The very statement of an exception in time of war, plainly 
meant, thought he, that it was not an absolute right, but a “reasonable and 
moral right which every man ought to be allowed to exercise, with no other 
limitation than such as the public safety or interest requires, to which all 
private rights ought and must forever give way.”” He thought the matter 
was one to be regulated by the legislature, and that if it might do so in time 
of war in the interest of public safety, it might do so in other instances on 
the same ground.” Views of a like purport were expressed by the Supreme 
Court in the case of McIlvaine v. Coxe’s Lessee (1802),’* and in that of 
Shanks et al. v. Dupont et al. (1830). 

The early diplomatic correspondence of this government appears to 
record no marked dissent by the executive branch of the government from 
the views expressed by the courts.“ It was generally admitted that the 
country of origin might assert a claim to the continued allegiance of the 
individual in the event of his return thereto."6 With the coming of Mr. 
James Buchanan as Secretary of State in 1845 and later as President, the 
situation changed and the advocates of the right of voluntary expatriation 
and of the principle that naturalization brings to an end any tie of former 
allegiance found vigorous support. In an instruction of October 28, 1848, 
to Mr. Bancroft, the American Minister to England, Mr. Buchanan, as 
Secretary of State, said: 


Whenever the occasion may require it, you will resist the British 


doctrine of perpetual allegiance, and maintain the American principle 
that British native-born subjects, after they have been naturalized 
under our laws, are, to all intents and purposes, as much American 
citizens and entitled to the same degree of protection, as though they 
had been born in the United States.!” 


Following his inauguration as President in 1857, Mr. Buchanan es- 
poused with even greater vigor the doctrine of unqualified right of expatria- 
tion which he had championed while Secretary of State. The first case of 
importance which arose during his administration was that of Christian 
Ernst, a native of Hanover, who had emigrated to the United States in 
1851 and shortly after his naturalization in 1859 had returned to Hanover 


22 Talbot v. Janson (1795), 3 Dallas, 133. 

13 TIT Cranch 280, IV Cranch 208. 

143: Peters, 242. 

15 Mr. Everett, Secy. of State, to Mr. Bernard, Min. to Prussia, Jan. 14, 1853, S. Ex. 
Doc. 38, 36 Cong., I Sess., 53-54 (Moore’s Digest, III, p. 567); Mr. Marcy, Secy. of State, 
to Mr. Daniel, Min. to Sardinia, Nov. 10, 1855 (Moore’s Digest, III, p. 569); Mr. Cushing, 
Atty. Gen. Oct. 31, 1856, 8 Op. 139. 

16 Mr. Marshall, Secy. of State, to Mr. Humphreys, Sept. 23, 1800 (Moore, Int. Arbi- 
trations II, 1001); Mr. Forsyth, Secy. of State, to Mr. Strobecker, Apr. 15, 1835; Mr. 
Wheaton, Min. to Prussia, to Mr. Knoche, July 24, 1840 (Moore’s Digest III, pp. 563, 564). 

17 Moore’s Int. Law Digest, Vol. III, p. 566; 47 British and Foreign State Papers, 
1236, 1237. 
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on a visit. After arriving in his native village he was arrested and drafted 
into the Hanoverian army. President Buchanan, who had taken a personal 
interest in the case, sought the advice of Attorney General Black, who, in 
an opinion dated July 4, 1859,'* advised the President, inter alia, (1) that 
the course to be taken must depend upon the laws of this country as con- 
trolled and modified by the law of nations, (2) that it was the natural right 
of every free person ‘‘ who owes no debts and is not guilty of any crime, to 
leave the country of his birth in good faith and for an honest purpose” and 
to throw off his natural allegiance and substitute ‘‘another allegiance in 
its place.” ‘I know,” said he, “that the common law of England denies it; 
that the judicial decisions of that country are opposed to it; and some of 
our own courts, misled by British authority, have expressed, though not 
very decisively, the same opinion, but all that is very far from settling the 
question. . . . We take it from natural reason and justice, from writers of 
known wisdom, and from the practice of civilized nations. All these are 
opposed to the doctrine of perpetual allegiance. . : . Among writers on 
public law the preponderance in weight of authority, as well as the majority 
in numbers, concur with Cicero, who declares that the right of expatriation 
is the firmest foundation of human freedom.” He added that upon the 
principle of the right of expatriation this country was populated and that 
we owed to it our existence as a nation. Continuing, he stated that ‘ Ez- 
patriation includes not only emigration out of one’s native country, but 
naturalization in the country adopted as a future residence,”’ and that when 
we prove the right of a man to expatriate himself we establish the lawful 
authority of the country in which he settles to naturalize him if its govern- 
ment pleases. 

The President’s views in relation to the Ernst case and similar cases 
were embodied in an instruction to the American Minister at Berlin, July 8, 
1859.'® The instruction repeated the pertinent parts of the views expressed 
by Attorney General Black and maintained the position that the right of 
expatriation could not be questioned in the United States; that the idea 
“that a man is bound to remain forever in the country of his birth and that 
he has no right to exercise his free will and consult his own happiness by 
selecting a new home . . . ”’ had “been repudiated ever since the origin of 
our government”; that this ‘‘could only be contested by those who in the 
nineteenth century are still devoted to the ancient feudal law with all its 
oppression,” and that “the doctrine of perpetual allegiance is a relic of 
barbarism which has been gradually disappearing from Christendom during 
the last century.” The American Minister was instructed to demand the 
immediate discharge of Ernst from compulsory military service and full 
reparation for whatever injury he had suffered. As a result of these repre- 

189 Op. Atty. Gen. 356. 


19 Miss. Instructions to Prussia, 1835-1868, Vol. 14, p. 288; Senate Exec. Doc. 38, 
36 Cong., 1 Sess. 132. 
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sentations, the Hanoverian Government stated, on August 20, 1859, that a 
full pardon had been granted Ernst and that he had been dismissed from 
military service.” 

During the Civil War the subject was allowed to rest but was reopened 
with greater vigor shortly thereafter as a result of the arrest in British 
jurisdiction in 1866 of naturalized American citizens natives of Ireland, in 
connection with the Fenian agitation. These incidents resulted in a sharp 
issue between the position of Great Britain, that a native British subject 
could not divest himself of his allegiance by renouncing it, and that of the 
United States, that the process of naturalization completely absolves the 
person from his former allegiance. The most notable case arising at the time 
was that of Warren and Costello, two naturalized American citizens, who 
were tried and sentenced in Dublin in 1867 on a charge of treason-felony on 
account of their participation in an expedition to raise an insurrection. 
Under British law in force at that time an alien charged with crime in Great 
Britain was entitled to be tried by a mixed jury composed of an equal 
number of British subjects and foreigners.24 Warren and Costello, because 
of their original British allegiance and of the British theory that such 
allegiance still existed, were denied trial as aliens. This incident produced 
excitement in the United States described by Mr. Seward as extending 
“throughout the whole country.” The matter became the subject of 
Congressional discussion, and exhaustive reports on the subject of expatria- 
tion were submitted in both Houses of Congress.” The agitation in favor 
of voluntary expatriation was stimulated by the conclusion by the American 
Minister at Berlin on February 22, 1868, of the Naturalization Convention 
with the North German Union, by which the naturalization of German 
subjects in the United States after five years’ residence was recognized. 
This was soon followed by similar conventions with Baden and Bavaria. 
Later, on July 27, 1868, Congress passed a Joint Resolution,* the preamble 
of which declared ‘the right of expatriation”’ to be “an inherent right of all 
people” and “any declaration, restriction, opinion, order, or decision of 
any officers of this government which denies, restricts, impairs, or questions 
the right of expatriation” to be ‘inconsistent with the fundamental prin- 
ciples of this government.” 

Since that time this government, while warning naturalized persons 
against returning to their native countries in which compulsory military 
service is required without having first satisfied the requirements of those 
countries in that respect, has maintained the position stated in the Joint 


20 This instruction was later printed and issued in circular form as expressing the views 
of the government on the subject of expatriation. 51 Miscellaneous Domestic Letters, 418. 

21 Moore’s Int. Law Digest, Vol. III, p. 579; Moore’s American Diplomacy, p. 184. 

22 House Executive Document, 157, 40th Cong., 2nd Sess.; also Diplomatic Corre- 
spondence, 1866, Vol. 1. 

2U.S. Rev. Stat. Secs. 1999-2001. 












66 


Resolution of 1868. Within the four years next following the passage of 
that resolution this government concluded naturalization conventions with 
Hesse (1868), Belgium (1868), Sweden and Norway (1869), Great Britain 
(1870), Austria-Hungary (1870), Ecuador (1872), and Denmark (1872). 
Since that time it has made further progress in this direction by concluding 
conventions with Haiti (1902), Peru (1907), Honduras (1908), Portugal 
(1908), Salvador (1908), Uruguay (1908), Brazil (1910), Costa Rica (1911), 
Nicaragua (1908 and 1911) and Bulgaria (1923).% There are, however, a 
number of countries, including France, Greece, Italy and Turkey, with 
which it has not been possible to negotiate naturalization conventions. 

France does not recognize the naturalization of her nationals abroad, 
while still subject to military service, unless the consent of the government 
to throw off French nationality has been obtained. If the national is of 
age for military service the consent is rarely, if ever, given. A Frenchman 
naturalized abroad without the consent of his government, who at the date 
of his naturalization was still subject to military service in the active army 
or in the reserve of the active army, remains French under French law and 
as such is amenable to the military law of France.” 

The Greek Government does not, generally speaking, recognize a 
change of nationality by former Greeks without the consent of the govern- 
ment, and a naturalized Greek who has not completed his military service 
and who is not exempt therefrom under the military code, may be arrested 
as a delinquent upon his return to Greece.” 

While it appears that Italian nationality is lost by naturalization abroad, 
such naturalization does not, unless the consent of the government has been 
obtained, relieve the person from liability to military service.?’ 

Article 5 of the law promulgated by the Ottoman Government January 
7, 1869,% provides that no Ottoman subject shall ‘‘naturalize as a foreigner 
except after having obtained a certificate of authorization issued in virtue 
of an Imperial irade,” and that if he is naturalized without such authori- 
zation, his naturalization shall be considered as null and of no effect, and he 
shall continue to be considered and treated in all respects as an Ottoman 
subject. 

24 Recognition of the principle of expatriation is implied in the multilateral convention 
of 1906, by which sixteen of the American Republics, including the United States, agreed: 

“If a citizen, a native of any of the countries signing the present convention, and 
naturalized in another, shall again take up his residence, in his native country without the 
intention of returning to the country in which he has been naturalized, he will be considered 
as having reassumed his original citizenship, and as having renounced the citizenship 
acquired by the said naturalization.” (Treaty Series No. 575; 37 Statutes at Large, 1653.) 

% Foreign Relations, 1897, p. 141; Moore’s Digest, III, p. 601. 

26 Tbid., 1901, p. 247; Moore’s Digest, III, p. 607; Amendment No. 120 of 1913 of the 
Greek Law of 1885, published in the official gazette January 2, 1914. 

27 Tbid., 1878, p. 458, 1879, p. 600, 1901, p. 282; Moore’s Digest, III, pp. 610-616; 
Art. 8, Italian Law of Nationality of June 13, 1912. 
28 Foreign Relations, 1893, p. 714; Moore’s Digest, III, p. 700. 
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As has been pointed out by Mr. Borchard,” some of the states of Europe 
have avoided the controversies growing out of conflicting claims of allegiance 
by requiring from the applicant for naturalization proof that his change of 
allegiance would be recognized by the state of which he was at the time a 
citizen or subject. The tendency, however, has been toward the removal of 
international difficulties through the conclusion of naturalization conven- 
tions in which the right of nationals to expatriate themselves by naturaliza- 
tion has been recognized. This appears to have been one of the purposes 
of the British Naturalization Act of 1870, which recognized the right of 
British subjects to throw off British allegiance through naturalization 
abroad.*® It was also given recognition in Article 278 of the Treaty of 
Versailles by which Germany undertook to recognize any new nationality 
which had been or might in the future be acquired by her nationals under 
the laws of the Allied and Associated Powers, and in accordance with the 
decisions of the competent authorities of those Powers pursuant to naturaliza- 
tion laws or under treaty stipulations, and to regard such persons as having, 
in consequence of the acquisition of such new nationality, in all respects 
severed their allegiance to their country of origin. 

The progress which has thus far been made in establishing the principle 
that individuals have the right under reasonable conditions voluntarily to 
change their allegiance, would, it is believed, receive a severe blow through 
any conventional recognition at this time that a government may, under all 
circumstances, prevent the exercise of the right. To make our readiness to 
admit to citizenship worthy aliens who have established themselves in our 
country subservient to the wishes of other governments would, while avoid- 
ing the international complications which frequently result when naturalized 
citizens natives of states which do not recognize the right of expatriation 
return to those states, be of doubtful soundness from the national point of 

29 Borchard’s Diplomatic Protection of Citizens Abroad, p. 543; report of board ap- 
pointed by Acting Secy. of State, July 3, 1906, to make a study of citizenship questions 
(House Doc. 326, 59th Cong. 2nd. Sess. pp. 461, 473); Moore’s Int. Law Digest, Vol. III, 

. 585. 
, 30 See Section 3 of the British Naturalization Act of 1870; also House Doc. 326, 59th 
Cong. 2nd Sess., quoting the Report of the Inter-departmental Committee appointed by 
Secy. of State for the Home Department to consider the doubts and difficulties which had 
arisen in connection with the interpretation and administration of the acts relating to 
naturalization, and to advise what amendments, if any, of the law was desirable. The 
report stated with respect to the Act of 1870: “It follows that the extent and character of 
the protection, if any, to be afforded a person in any country which, notwithstanding his 
acquisition of British nationality, still under its laws has a right to his allegiance, should not, 
and, indeed, cannot, be regulated by municipal law, but must be regulated by international 
comity. It is most desirable that cases of double nationality should be reduced within the 
narrowest limits by the adoption of the principle that naturalization in one country carries 
with it the loss of prior nationality; but in so far as this principle is not adopted it will be 
necessary to continue to act upon the rule, which is at present recognized, that when a 
person has a double allegiance he is under a paramount obligation to that one of the two 
countries in which he for the time being is.”’ 
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view. Such a policy would, it is believed, inevitably result in greater re- 
strictions on immigration from countries declining to accord naturalization 
full recognition. 

Most of us may know something of the problem with which this govern- 
ment was confronted during the late war in connection with the foreign 
element in our midst and of the resentment which was felt in different parts 
of the country because of the fact that thousands of able-bodied aliens who 
were enjoying the opportunities which this country affords, escaped, on 
account of their alienage, the duty of performing military service in a time 
of national need. The records show that between July, 1917, and October, 
1918, more than a million persons of military age were given deferred classi- 
fications because of their alienage.*! If such unsatisfactory conditions may 
obtain under an open door policy, so to speak, regarding naturalization, how 
much more unsatisfactory would it have been had we previously barred our 
doors to citizenship to those whose governments decline to accord full 
recognition to our naturalization. 

In a word, the admission of the right of a state to control the naturaliza- 
tion of its nationals in another country by declining to recognize such 
naturalization, or by attaching unreasonable conditions thereto, would be 
but a modified form of the common law doctrine of indelible allegiance, the 
theory of which has long since been definitely repudiated. This doctrine 
was, as has been pointed out by Mr. Flournoy in an article appearing in the 
Yale Law Journal a few years ago,” referred to by a commission of dis- 
tinguished men appointed by Queen Victoria in 1868 to inquire into the laws 
of naturalization and allegiance, as being ‘‘neither reasonable nor conven- 
ient.”’ “It is at variance,” said the commission, ‘with those principles on 
which the rights and duties of a subject should be deemed to rest; it conflicts 
with that freedom of action which is now recognized as most conducive to the 
general good, as well as to individual happiness and prosperity; and it is 
especially inconsistent with the practice of a state which allows to its sub- 
jects absolute freedom of emigration.” * 

Having in mind these questions and the considerations which have 
actuated this government in insisting upon the right of expatriation and 
seeking to obviate international complications through conventional ar- 
rangements recognizing the existence of that right, we may well doubt the 
advisability of the adherence by the government to an arrangement such as 
that contemplated by Article 3 of the draft convention whereby this govern- 
ment would undertake not to naturalize foreigners except when such natural- 
ization would entail a loss of their former nationality. 

It appears, moreover, that through constitutional provisions or in laws 
pertaining to citizenship, as well as by conventional arrangements, a majority 


31 Second Report of the Provost Marshal General, December 20, 1918, p. 168. 
32 Yale Law Journal, 1922, Vol. 31, No. 7, p. 717. 
33 Foreign Relations of the United States, 1873, p. 1234. 
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of the American States recognize, either directly or by implication, the right 
of their citizens to change their allegiance through naturalization. It is, 
therefore, believed that there might be substituted for Article 3 of the draft 
convention a provision by which, subject to reasonable limitations, each of 
contracting parties would agree to recognize the voluntary naturalization 
of its citizens in the territories and according to the laws of any of the other 
contracting parties. 


The PresipenT. The consideration of this subject of ‘“ Nationality by 
Birth and Naturalization” will be continued by Mr. Richard W. Flournoy, 
Jr., Assistant to the Solicitor, Department of State. 


THE PROPOSED PAN AMERICAN CONVENTION FOR 
PREVENTING DUAL NATIONALITY, DRAFTED AT LIMA BY 
THE AMERICAN INSTITUTE OF INTERNATIONAL LAW. 


AppREss BY RicHarD W. FLournNoy, JR. 
Assistant to the Solicitor, Department of State 


In the present paper I shall discuss only those portions of the proposed 
convention which relate to dual nationality, existing in the cases of 
persons born in one country of parents having the nationality of another 
country. I shall endeavor to treat the subject in a practical way, avoiding 
as far as possible unnecessary citations of authorities. In the present in- 
stance we are interested not so much in what the law is or has been as in what 
the law should be, although it will, of course, be necessary to consider to 
some extent the provisions of the various nationality laws now in effect, 
which give rise to the problem before us. 

All who have had to deal much with cases of dual nationality, whether 
officially or unofficially, realize the great need of having the laws changed in 
such a way as either to prevent the condition of dual nationality from arising 
at all, or, if this proves infeasible, to have it terminated in each case when the 
person concerned reaches majority or shortly thereafter. It is hopeless to 
attempt to accomplish this by piecemeal legislation or bilateral treaties. It 
can be settled in a satisfactory way only through the adoption of a multi- 
lateral convention, supplemented, perhaps, by special legislation in each 
country. Whether or not the draft convention prepared at Lima meets the 
present need aptly and adequately, it serves a very useful purpose in calling 
attention to the important subject with which it deals and furnishes a start- 
ing point and a basis of discussion. 

As the various parts.of the proposed convention are arranged in an 
orderly fashion, we may very well begin at the beginning of the preamble and 
consider the several paragraphs in order, omitting those which do not relate 
to the particular subject now before us. 
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1. At present two different and even opposing systems exist for the 
determination of nationality, the one of jus soli and the other of jus 
sanguinis: 


In this paper no attempt will be made to discuss at length the history of 
the two systems mentioned. Suffice it to say that jus sanguinis, which 
is the basis of the present laws of nationality of the countries of continental 
Europe and Asia, is evidently the older of the two. Under jus sanguinis a 
person is a national of a particular country because his parents are, or one of 
them is, a national thereof. Under the older civilizations membership in a 
nation arose from membership in one of the tribes composing it, and mem- 
bership in a tribe generally came from membership in a clan or family be- 
longing to the tribe. 

Jus soli, under which nationality of a particular country arises from the 
mere fact of birth within its territory, or to be more accurate, within its 
territory and jurisdiction, seems to have arisen out of the feudal system. It 
is the basis of the British law of nationality. It is discussed very fully in 
Calvin’s Case, 7 Coke 1, which was tried in the year 1608, in the Exchequer 
Chamber, before the Lord Chancellor and all the judges of England. In 
this case it was held that ‘‘they that are born under the obedience, power, 
faith, ligealty or ligeance of the King, are natural subjects, and no aliens.”’ 
According to this theory it makes no difference whether the residence of the 
parents within the territory of the country is permanent or temporary, but it 
is essential that the child be born within the “obedience, power,”’ etc. of the 
king, or, as we would say, ‘‘ within the jurisdiction” of the state. This dis- 
tinction accounts for the exceptions in cases of certain children born within 
the territory, such as children of foreign diplomatic representatives and 
children born in places occupied by enemy forces. 

Only a few countries have their law of native citizenship based entirely 
on jus sanguinis. It is understood that Austria, Germany, Hungary, 
Russia, perhaps the new countries carved out of Russian territory, Japan 
and China’ are of this class. France and most of the other continental 
European countries, while their laws of nationality seem to be based 
primarily upon jus sanguinis, have also adopted the principle of jus soli to a 
limited extent, just as, in the converse case Great Britain and the United 
States, while basing their laws of nationality primarily upon jus soli, have 
also adopted provisions partaking of the principle of jus sanguinis. 

The French law of nationality, which appears to have been copied more 
or less by a number of continental European countries, is the Code Napoleon 
with certain amendments, principally those of the law of June 28, 1889. It 
is interesting to note that the old French law of nationality was based upon 
the opposite principle, that is jus soli, or the feudal rule.” 


1 The Chinese have a proverb that chickens born in an oven are not biscuits. 
2 Calvo, Droit International, Vol. II, 28, citing Pothier. 
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One would naturally expect that nationality laws, because of their basic 
character, would be fairly stable. As a matter of fact, they seem to be espe- 
cially subject to change. Within the past decade the nationality laws of 
most, if not all, of the principle countries of the world have been changed to a 
considerable extent, in some cases quite radically. They seem to be in a 
more or less fluid state. While these changes are somewhat confusing, they 
may be regarded, in a sense, as encouraging, because it will naturally be 
easier, through the adoption of international conventions, to bring about 
harmony where the laws are in a state of flux than it would be if the laws of 
the various countries were fixed and permanent in character. 


2. The American Republics, as countries of immigration, interested 
in the growth of their population, have, in general, adopted the first of 
these systems, whereas European States have generally adopted the 
second. 


This statement is correct in a general way, but it is subject to important 
exceptions. 

In our own country the law of nationality by birth is the English com- 
mon law, tacitly adopted when independence was achieved, and ever since 
retained. The provision of the 14th Amendment to the Constitution that 
“all persons born . . . in the United States and subject to the jurisdiction 
thereof are citizens of the United States” was merely declaratory of the pre- 
existing common lawrule. Nationality by birth in the United States is dis- 
cussed fully in the opinions of the courts in Lynch v. Clarke* and United 
States v. Wong Kim Ark. 

Citizenship of the United States was first conferred upon children born 
abroad of American parents by an Act of Congress of 1790,5 which was re- 
placed by an Act of 1795,' and this, in turn, by an Act of 1802.7 As the 
latter was not prospective in effect, it was found necessary in 1855 
to pass a fourth Act, which, embodied in Section 1993 of the Revised Stat- 
utes, is our present law on this subject. It reads as follows: 


All children heretofore born or hereafter born out of the limits and 
jurisdiction of the United States, whose fathers were or may be at the 
time of their birth citizens thereof, are declared to be citizens of the 
United States; but the rights of citizenship shall not descend to 
children whose fathers never resided in the United States.® 


Thus, the United States claims as its nationals not only persons born in 
this country, without regard to the nationality of their parents, but also per- 
sons born abroad of American fathers, provided the latter have resided in this 
country. Perhaps certain organizations will sooner or later insist that per- 
sons born abroad of American mothers should have American national- 


31 Sandford 583. 4169 U.S. 649. 
51 Stat. 104 Ch. 3. 61 Stat. Ch. 20. 
72 Stat. 155, Ch. 28. ®1 Comp. Stat. 1901, p. 1268. 
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ity, without regard to the nationality of their fathers, thus further complicat- 
ing laws already too complicated. 

The first statute in England conferring English nationality upon persons 
born abroad of English fathers was an Act of 25 Edward III. There have 
been several subsequent British statutes on the subject. The present British 
law governing the status of persons born abroad of British subjects is found 
in the British Nationality and Status of Aliens Act of 1914, as amended by 
Acts of 1918 and 1922. 

While the nationality laws of most of the Latin American countries are 
based primarily on the principle of jus soli, those of Mexico, Salvador, the 
Dominican Republic and Haiti seem to be based primarily on the other 
principle. 

The laws of Colombia, Ecuador and Nicaragua seem to be based upon 
neither jus soli nor jus sanguinis, but rather upon the parental domicil. Per- 
sons born in those countries of native parents or of domiciled aliens have the 
nationality of the countries of birth. Domicil plays an important part in the 
nationality laws of nearly all of the Latin American countries. In most of 
them persons born abroad of their nationals acquire their nationality only 
when they acquire a domicil within their territories. In some cases registra- 
tion in the civil register is required before persons born abroad of nationals of 
these countries acquire their nationality. 

As a rule, the nationality laws of Latin American countries defer to the 
reasonable demands of foreign countries. The law of Venezuela is peculiar. 
Like Siam, Venezuela has adopted both jus soli and jus sanguinis without 
limitation. All persons born in Venezuela and all persons born abroad of 
Venezuelan parents have Venezuelan nationality. For the most part, how- 
ever, the nationality laws of the Latin American countries seem remarkably 
logical and reasonable. 

While the nationality laws of the countries of continental Europe are 
based principally upon jus sanguinis, most of them contain provisions under 
which nationality is derived, upon certain conditions, from the fact of birth 
within the territory. Thus, Article 8 of the French Civil Code provides, in 
Sections 2, 3 and 4, that the following are French: 


2. Every person born in France of unknown parents or of parents 
whose nationality is unknown; 

3. Every person born in France of a foreigner himself born there; 

4. Every person born in France of a foreigner, and who, at the time 
of attaining his majority, is domiciled in France, unless, within the year 
following his majority, as regulated by the French law, he has declined 
French nationality and proved that he has preserved the nationality of 
his parents, etc. 


3. This divergency of legislation is often a cause of conflict between 
two or more countries on the subject of the nationality of an individual. 
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The “divergency’”’ referred to seems to be that which exists between the 
nationality laws of the American Republics and those of the European states, 
referred to in the preceding paragraph. It is quite true that this divergency 
gives rise to numerous conflicts between the claims of European states and 
the claims of countries of the Western Hemisphere. The Department of 
State, in connection with the issuance of passports or the extension of diplo- 
matic protection, is called upon daily to deal with cases of individuals who 
are citizens of the United States under the law of this country and are also 
citizens of certain European countries under their laws. Most of these cases 
relate to persons who were born in the United States of parents of European 
nationality. Usually the persons concerned were taken in early childhood by 
their parents to the countries from which the latter came and have remained 
there ever since. Frequently it appears that they have reached the military 
age and are applying for American passports or consular registration certifi- 
cates in order to avoid the performance of military service. The rule of this 
government is to refuse to grant protection to persons who, although they 
may claim American citizenship through the fact of birth in this country, are 
also claimed as nationals of the country in which they reside, under its laws. 
The opposite course would seem to be unreasonable. The Government of 
the United States cannot consistently claim as nationals of this country per- 
sons born abroad of American parents, as it does, and at the same time 
deny the right of foreign states to make a similar claim in cases of persons 
born in the United States of their nationals. 

Moreover, whether or not it appears that the foreign state is asserting its 
claim in the case of an individual born in the United States of parents having 
the nationality of such state, this government declines to grant protection 
where the person in question, after reaching his majority, has continued to 
reside for a protracted period in the foreign country. This is believed to be a 
reasonable rule. This government is not morally obligated, nor is it to its 
interest, to extend its protection indefinitely to persons who contribute noth- 
ing to this country and have evidently abandoned their ties with the United 
States and identified themselves with the countries of their parents’ national- 
ity. Tiere is no magic in the bare fact of birth on American soil which en- 
titles an individual to the protection of this government forever, no matter 
where he lives or what he does. The obligation is mutual. It does not rest 
entirely upon the government. The individual, in order to merit protection 
abroad as a citizen of the United States, must fulfill the obligations of 
citizenship. 

Sometimes the denial of protection in cases of the kind mentioned has 
been based upon the ground that the persons in question had “‘elected’”’ the 
nationality of the foreign country where they resided. Numbers of cases are 
cited in Moore’s International Law Digest® in which the Department of 
State has denied protection to persons who were born with dual nationality, 


® See especially Vol. III, pp. 549-551. 
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upon the ground that they had manifested an “‘election”’ of the foreign na- 
tionality. In some cases the courts of this country have made mention of the 
doctrine of “‘election.” It is believed, however, that the statements of the 
courts referred to were in the nature of obiter dicta, and that, as a matter of 
strict law, an American national does not lose his American nationality by 
merely electing the nationality of another country, although, of course, he 
does lose his American nationality, under the Act of March 2, 1907, if he 
takes an oath of allegiance to a foreign sovereign. '° 

It is true that the theory of election seems entirely logical, but it cannot 
be said that it is so generally and uniformly recognized as to be a part of 
international law. Neither is it a part of the common law, and it has not 
been adopted by legislation in this country, although it has been in a number 
of foreign countries, including France and Great Britain. It is beyond the 
power of the executive branch of the government to make law. As it is 
desirable that nationality and the right to protection should coincide as far 
as possible, legislation by Congress providing for the termination of the 
anomalous status of dual nationality upon attainment of majority or shortly 
afterward is greatly to be desired, unless and until the various countries of 
the world can agree upon a single basis of native citizenship which will 
abolish dual nationality altogether. 

In relation to this subject it may be observed that the governments of 
some foreign countries, including Turkey and France, claim as their na- 
tionals persons born in the United States of naturalized American citizens 


who came from those countries, although, of course, in such cases the Gov- 
ernment of the United States does not admit that dual nationality exists. 


4. It is necessary that American Republics adopt by convention 
uniform rules in favor of the principle of jus soli, in order that an individ- 
ual born of foreign parents on the territory of an American Republic, be 
considered as a national of the country of his birth, not only in the 
republic where he was born, but in all the republics of the New World. 


Down to this point the statements in the preamble follow one another in 
logical sequence, but this fourth paragraph seems to involve a non sequitur. 
It is true, as stated in the first paragraph, that there are two distinct systems 
for determining nationality, jus soli and jus sanguinis. It is also true, as 
stated in the second paragraph, that in general American states have adopted 
the first of these systems and European states the second, although, as we 
have seen, this general statement is subject to many exceptions. Moreover, 
it is true, as stated in the third paragraph, that the divergency of legislation 
based upon the two systems is the cause of conflicts between the claims of 
American states, on the one hand, and European states, on the other. It does 
not follow from this, however, that “it is necessary that American Republics 

10 For a discussion of the decisions of courts in which election has been mentioned, see 


the author’s article in the Yale Law Journal for April and May, 1921, entitled “Dual Nation- 
ality and Election.” 
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adopt by convention uniform rules in favor of the principle of jus soli, in 
order that an individual born of foreign parents on the territory of an Ameri- 
can Republic be considered as a national of the country of his birth.” Itfitis 
necessary to adopt a Pan American convention on this subject, it must be 
because of divergency between the nationality laws of the various American 
Republics. In fact the nationality laws of the American Republics do vary 
considerably. Whether, because of these differences, conflicting claims of a 
serious or troublesome character do arise between the Latin American 
Republics, the author of this paper is unable to say. Few, if any, such cases 
arise between the United States and the Latin American Republics. The 
dual nationality cases which are continually causing trouble to the State 
Department and to diplomatic and consular officers abroad involve conflicts 
between the laws of the United States and the laws of European countries. 
From the standpoint of this country, statutes and conventions to settle these 
latter cases, which are continually arising, are greatly needed, while the need 
of adopting special statutes and conventions to settle possible conflicts aris- 
ing between the laws of the United States and those of Latin American 
Republics is doubtful. 
The first paragraph of Article I of the proposed convention reads as 
follows: 
Individuals born on the territory of an American Republic are 
nationals of the said republic, whatever may be the nationality of their 
parents; such individuals, on reaching majority may make a declaration 


expressing a desire to the contrary and adopt the nationality of the 
country of their father or mother. 


Even if a Pan American convention on this subject is needed, the pro- 
posed convention, it is believed, would not be satisfactory to any of the 
countries concerned. It concedes too much to the will of the individual and 
too little to the just demands of the state. It is apparent that this paragraph 
does not provide for election in cases of dual nationality. Its object is to 
prevent dual nationality from arising by establishing jus soli as the sole rule 
for determining the native citizenship of a person who is born in one of these 
republics of parents who are citizens of another. However, such a person, 
upon reaching his majority shall have the right to adopt (in the French text, 
reclamer) the nationality of his father or mother. Under this provision a 
person born in the United States of an Argentine father or mother is born a 
national of the United States, but, upon attaining his majority, he may, if he 
wishes, adopt Argentine nationality, that is, obtain naturalization as an 
Argentine national. If this meant that he would have the right, upon estab- 
lishing his domicil in Argentina, to obtain naturalization as an Argentine 
national, it would be useless, since he would have that right without the 
convention. If it means, as it seems to mean, that he would have the right to 
obtain naturalization in Argentina while retaining his domicil in the United 
States, it would be objectionable to this country. It is not believed that the 
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United States would consent to any rule under which persons born in its 
territory could, while remaining domiciled in the United States, cast off alle- 
giance to this country. It is not believed that any of the American Repub- 
lics would agree to such a rule. It ignores domicil and the obligations of 
citizenship. While it may not be possible to devise a system of nationality 
laws in which domicil is the sole factor, it must always be recognized, espe- 
cially in countries of immigration, as a most important factor. A very 
large portion of our native population is of alien parentage, and it is unthink- 
able that persons of this class should be free to cast off allegiance to the 
United States while continuing to live in this country. 
The second paragraph of Article I reads as follows: 


Other cases involving the acquisition and loss of nationality are 
regulated by provisions of the constitution and laws as well as the 
treaty stipulations of each of the American Republics, or, in the absence 
of these, by the principles of international law. 


The meaning of this paragraph is not entirely clear to the writer. As the 
words “other cases’’ seem to refer to cases other than those covered by the 
first paragraph of Article I of the convention, the second paragraph seems 
unnecessary. It does not require a conventional agreement to establish the 
fact that, in the absence of conventions, nationality in any state is deter- 
mined by the municipal law thereof. The statement concerning “the prin- 
ciples of international law’”’ seems to be merely an affirmation of the rule 
that no state can properly claim the allegiance of individuals upon grounds 
which are not generally recognized by civilized states as reasonable." 

Article I seems to assume that the republics of the Western Hemisphere 
are prepared to abandon altogether the rule of jus sanguinis. The fact that 
all of them, including the United States, have adopted in their nationality 
laws provisions embodying this rule in one form or another seems in itself 
almost conclusive evidence that they deem it reasonable and desirable and 
that they will not be easily persuaded to abandon it. If it was desirable as 
long ago as the year 1790 for the United States to adopt a statute under which 
children born abroad to American citizens should themselves be considered 
native American citizens, it is hard to believe that, at the present time, when 
it is so much more common for Americans to reside abroad, for commercial, 
scientific, missionary, or other work, the United States would readily enter 
into an agreement under which the children of such persons should not 
acquire the nationality of the United States at birth. 

Article II of the proposed convention reads as follows: 

Each of the American Republics will recognize the nationality of 


individuals born in other American Republics, in accordance with the 
rule laid down in the preceding article. 


11 Upon these points see Oppenheim’s International Law, I, 293; Wharton’s Internation- 
al Law Digest, II, 234; Hall’s International Law, 7th ed., Ch. V, p. 233. 
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This article hardly seems necessary. Agreement to the provision of the 
first paragraph of Article I would seem to imply all that is contained in 
Article II. 

There is one objection to this proposed convention which seems to the 
writer to overshadow all others, that is, the fact that it is applicable only to 
the countries of the Western Hemisphere, and, instead of attempting to com- 
pose the conflicts between the nationality laws of European countries, on the 
one hand, and American countries, on the other, would serve to accentuate 
and make permanent these conflicts. While there may be some subjects 
with regard to which it may be reasonable to adopt international conventions 
limited to countries of the Western Hemisphere, it is not believed that na- 
tionality isone of them. There is at the present time much more intercourse 
between the United States and European countries than there is between the 
United States and countries of Latin America, and consequently more citi- 
zens of the United States live in Europe than in Latin America. Further- 
more, it would be inconvenient, to say the least, to have one law govern the 
status of a person born in Europe of American parents while an entirely dif- 
ferent law governs the status of a child born in Latin America of American 
parents. 

That it is possible at the present time to induce all of the countries of the 
world to adopt either jus soli or jus sanguinis as the sole basis of nationality 
and thus prevent the unfortunate status of dual nationality from arising 
seems very doubtful at the least. If any single basis for nationality can be 
adopted generally, it is believed that it will be that adopted by Colombia, 
Ecuador and Nicaragua, that is, a rule under which native citizenship would 
be determined by the parental domicil. Under this rule persons born in the 
United States would be citizens of the United States only in case, at the time 
when they were born, their parents were domiciled in this country.” The 
adoption of such a rule would require amendment of the constitutions of the 
United States and most of the Latin American countries, and this would re- 
quire much time. 

For the present, it is believed that the most feasible measure will be the 
adoption of a multilateral convention providing for the termination of the 
status of dual nationality at the time when the persons concerned attain the 
age of majority, or, perhaps, one year thereafter. Such a rule should be 
carefully worked out. Especial care should be taken to avoid leaving every- 
thing to the wishes of the individuals concerned. The principle that na- 
tionality involves obligations to the state as well as rights on the part of the 
individual should be observed. The individual should not be allowed to 
elect either of the two nationalities acquired at birth without regard to his 
obligations. Election through mere empty declarations should be avoided. 

The writer, after considering many actual cases, believes that the most 


12 Such a rule was proposed by Vattel (Law of Nations, Book I, Ch. 29, Sec. 215). See, 
also, De Lapradelle’s Nationalité d’Origine, pp. 94-105 and 388-419. 
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satisfactory way of terminating the status of dual nationality would be to 
adopt a rule under which the actual domicil of the individual at the time when 
he reaches majority, or perhaps one year thereafter, would determine his 
future nationality. A special provision could be made for the case of a per- 
son who, upon attaining the decisive age, should be residing in a third coun- 
try. Such a rule would be based upon reality and not upon a mere artificial 
formality. It is not meant that nationality should continue to coincide and 
change with the domicil of the individual. Under the rule suggested, the 
domicil of the individual at the decisive age would merely serve to terminate 
his allegiance to one of the countries concerned. It is often said that domicil 
is hard to ascertain, but, as a matter of fact, in most cases of dual nationality 
it is quite patent that the individual in question is domiciled in one country 
or the other. 

Whether or not the rule suggested is the true rule, it is believed that 
there must be some principle according to which the anomalous status of dual 
nationality may be terminated. Where two countries lay claim at the same 
time to the allegiance of a person of adult years, there must be some principle, 
it is believed, according to which it may be determined which claim has the 
greater merit. If this is true, dual nationality in cases of adults arises out of 
unreasonable claims by one of the countries concerned. To ascertain what 
this principle is and to shape laws and conventions accordingly is the task 
before us. Some reasonable agreement should be feasible, provided the 
various governments of the world can be persuaded that they gain nothing 


by laws which reach out to obtain and to retain the allegiance of persons 
who are not in fact identified with the countries making the claim and 
have no real attachment to them. 


The PresipENT. Discussion is now in order, and I must call your atten- 
tion to the rule which is printed on the last page of the program that each 
speaker must bring his remarks within the limit of ten minutes. I also notice 
that the presiding officer is required to call for the next speaker at.the expira- 
tion of the time allotted. Iam sure you will agree that it is to the interest of 
the discussion that this rule be strictly enforced. 

I should like to request each speaker on arising to announce his name, as 
that will aid the reporter in keeping track of the proceedings. 

Mr. Cuartes Henry Butter. Mr. President, The speaker who has 
just read a very interesting paper, and who is probably better equipped to 
discuss citizenship than any one else, I know, on account of his long ex- 
perience, referred to the Act of March 2, 1907. I want to call attention to 
the difference between the loss of citizenship and the loss of protection. 

I think there has been a considerable confusion in the minds of some 
officials of executive departments, and, to some extent, in the minds of the 
lower courts (no case has as yet reached the highest court) in regard to that 
difference. Undoubtedly Congress can protect the executive departments 
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by relieving them from the necessity of affording protection to an undesirable 
citizen. But the executive departments have gone further than that; the 
executive departments, under the Act of March 2, 1907, are claiming the 
right to deprive a naturalized citizen of citizenship altogether by reason of 
the presumption which is created by the Act of March 2, 1907, but which is 
overcomable in certain ways specified in the Act. 

Let me give one or two examples to show what this course is leading to. 
Undoubtedly—I will not say undoubtedly, as nothing is ever beyond doubt 
until the Court on the Hill has spoken—but will say that I doubt very much 
if any native-born citizen or naturalized citizen could mandamus the Secre- 
tary of State to issue a passport. It is probably within the discretion of the 
Secretary as to whether he will put the United States in the position of being 
obliged to protect a citizen when in his discretion he considers it would be 
inadvisable to have that particular citizen roaming around the world with an 
American passport. I contend, however, that it is beyond the power of any 
executive officer to take away from a citizen his actual citizenship. Under 
the Act of March 2, 1907, which, according to Mr. Wickersham when he was 
Attorney General, was passed for the purpose of protecting and relieving 
diplomatic officers abroad from being obliged to issue passports to natural- 
ized citizens who had remained abroad for over five years or in their own 
country for over two years and who could not satisfactorily overcome the 
presumption created by the statute, he went so far as to hold that the mere 
return to the United States was a fact which overcame the Statutory pre- 
sumption. As that seemed reasonable, the State Department issued a cir- 
cular to all diplomatic officers in effect saying, ‘‘ Now, be careful; don’t let 
these men get back because we cannot reject them;’’ but when the United 
States began to take money from these naturalized citizens who were abroad 
and came back, the Department of Justice said Mr. Wickersham had made a 
mistake, that the presumption had ripened into a fact, and as it could not be 
overcome here, actual loss of citizenship had resulted. There is nobody here 
who is clothed with power to act, because the Statute limits overcoming the 
presumption to the satisfaction of a diplomatic officer of the United States. 

In a recent case a man came back who had been naturalized for thirty 
years. He had been carrying on a business in Brooklyn. He had a store and 
ahouse. He was over there when the warcameon. He got back home but 
he had been away for more than five years. After he was back and living in 
his own house and carrying on his own business, the Attorney General said he 
had not overcome the presumption that he did not intend to come back. 
The Custodian would not give him his money until he sued in the United 
States court. The judge asked, ‘‘What is the contention here?” It was 
explained by the Attorney General, and the judge said, ‘Give him back his 
money,”’ which they did, without interest after five years’ delay. 

The Department of Labor is now asserting its right to determine whether 
or not this presumption has been overcome. In my opinion, the Wicker- 
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sham opinion was right and properly construed the Act of March 2, 1907; 
that, as Mr. Wickersham said, the statute is for extraterritorial purposes and 
is one of those few statutes having no intraterritorial effect. Some of the 
lower courts have said that Mr. Wickersham was right and some have said 
that he was wrong, but those who have said he was wrong have gone, I think, 
a little too far in saying that an overcomable presumption of that kind can 
become such a fact that without any judicial action a naturalized citizen can 
be deprived of his citizenship, which Justice Van Devanter has said in the 
Luria case, puts him on exactly the same basis as a native-born citizen, with 
the single exception that he cannot be elected President of the United States. 

Professor MANLEY O. Hupson. There are two things in Mr. Flournoy’s 
paper which I do not quite understand. Mr. Flournoy refers to the anoma- 
lous character of dual nationality. I greatly wish that in one of his excellent 
articles he would expand on why it is anomalous. We started out with a 
theory in our law that every man must have one domicile and could have only 
one domicile. Well, I suspect we are getting away from that theory. I 
think it is clear from our recent tendencies that domicile is to some extent a 
matter of purpose, and I wonder if nationality is not similarly a matter of 
purpose. The old dual allegiance was a formal thing; I see that; but why is 
it in the modern world that dual nationality has these objectionable charac- 
teristics that Mr. Flournoy ascribes to it, without supplying us the facts? I 
should be very grateful to him if he would tell us what are the practical diffi- 
culties about dual nationality. For myself, I find it impossible to appreciate 
why from an a priori theory that every man must have one nationality and 
only one for all purposes. 

The second thing that I did not understand in his paper was his reference 
to the obligations of citizenship. What are the obligations of American 
citizenship? Toserve in our armies? How many times in the history of the 
Republic have American citizens been called upon to serve in our armies, 
whether they wanted to volunteer or not? I do not quite understand the 
theory on which he says that citizenship is a mutual matter in which the citi- 
zen must play his part. I should be very grateful to learn what that part of a 
citizen is. 

Dr. TaraknaTH Das. In this discussion of nationality and naturaliza- 
tion, I want to bring before you one point which vitally concerns the United 
States of America. It is the problem of ‘Some Stateless Persons in the 
United States of America.’”’ I am going to read what I have to say, as much 
as possible within the ten minutes allotted for discussion. (Reading): 

By Section 2169 of the United States Revised Statutes, all aliens who are 
“free white persons” and otherwise unobjectionable, can become citizens of 
the United States by naturalization. This has been the law of the United 
States for very many years. It also became well settled years ago by the 
decisions of our courts that “free white persons” meant those belonging to 
the Caucasian race, and that high caste Hindus were members of the Cau- 
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casian race and thus entitled to naturalization. (U.S.v. Balsara, 180 Fed. 694; 
Inre Akhay Kumar Mozumdar, 207 Fed. 115; Inre MohanSingh, 257 Fed. 209.) 

In the Balsara case, decided by the Circuit Court of Appeals, Second 
Circuit (including New York City) in 1910, Judge Ward, writing for a 
unanimous court, said: 


Counsel for Balsara insist that Congress intended by the words 
“free white persons” to confer the privilege of naturalization upon mem- 
bers of the white or Caucasian race only. This we think the right con- 
clusion and the one supported by the great weight of authority. . . . We 
think that the words refer to race and include all persons of the white race, 
as distinguished from the black, red, yellow, or brown races, which differ 
in so many respects from it. Whether there is any pure white race and 
what peoples belong to it may involve nice discriminations, but for practi- 
cal purposes there is no difficulty in saying that the Chinese, Japanese, 
and Malay and the American Indians do not belong to the white race. 
Difficult questions may arise and Congress may have to settle them by 
more specific legislation, but in our opinion the Parsees do belong to 
the white race and the Circuit Court properly admitted Balsara to 
citizenship. 


Mr. Balsara was a native of Bombay, India and his ancestors for a thousand 
years had all been residents of India. In rendering the decision the court 
cited the following cases: In re Ah Yup, 5 Sawy. 155, Fed Cas. No. 104; 
In re Saito, (C. C.) 62 Fed. 126; In re Camille, (C. C.) 6 Fed. 256; Matter of 
San C. Po, 7 Misc. Rep. 471, 28 N. Y. Supp. 383; In re Buntaro Kumagai, 
(D. C.) 163 Fed. 922; In re Knight (D. C.) 171 Fed. 297; In re Najour, 
(C. C.) 174 Fed. 735; In re Halladjian (C. C.) 174 Fed. 834. 

Inre Akhay Kumar Mozumdar, which was decided in the District Court 
of Washington, (E. D.), in May, 1913, Justice Rudkin, in admitting the ap- 
plicant to citizenship, said: 


But, whatever the original intent may have been, it is now settled, 
by the great weight of authority, at least, that it was the intention of 
Congress to confer the privilege of naturalization upon members of the 
Caucasian race only. . . . The testimony in this case satisfies me that 
the applicant has brought himself within the provisions of the Natural- 
ization Act, and he will be admitted to citizenship accordingly, upon 
taking the oath prescribed by law. 


In June, 1914, when I applied for the final paper of naturalization before 
the U.S. District Court, Northern District of California, the question was so 
settled that Justice Dooling wrote the following decision: 


The applicant is a high caste Hindu of the Aryan race. It has been 
held that the words “free white persons” as used in Section 2169 Re- 
vised Statutes, are intended to include the Caucasian race. (In re 
Mozumdar, 207 Fed. 115; U.S. v. Balsara, 180 Fed. 694.) It is difficult 
to determine the exact peoples intended to be embraced in the words 
free white persons, but the trend of modern decisions is in accord with 
the cases cited above. The applicant falls within the meaning of the 
words as therein construed, and will be admitted. 
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During 1914 to 1917, United States authorities thrice granted me passports 
to travel through America, Europe and Asia. Between 1914 and 1923 sev- 
eral Hindus were naturalized, and among them are Mr. S. G. Pandit, attor- 
ney-at-law, Los Angeles, California and Dr. Sudhindra Bose, lecturer in the 
Department of Political Science, University of lowa, who secured his final 
papers in 1918, and Mohan Singh of Los Angeles, California, in 1919. 
In seeming confirmation of the above mentioned decisions, on November 
13, 1922, in Ozawa v. U. S., 260 U. S. 178, the Supreme Court held: 
Beginning with the decision of Circuit Judge Sawyer, In re 
Ah Yup, 5 Sawy. 155 (1878), the federal and state courts, in an 
almost unbroken line, have held that the words ‘white persons’”’ were 


meant to indicate only a person of what is popularly known as the 
Caucasian race. 


The Hon. Justice Sutherland, among others cited the cases: In re Mozum- 
dar, (D. C.) 207 Fed. 115, 117, and In re Singh, (D. C.) 257 Fed. 209, 211, 
212, and further said: 


With the conclusion reached in these several decisions we see no 
reason to differ. Moreover, that conclusion has become so well estab- 
lished by judicial and executive concurrence and legislative acquies- 
cence that we should not at this late day feel at liberty to disturb it, in 
the _ of reasons far more cogent than any that have been sug- 
gested. 


Thus, until February 19, 1923, when the case U.S. v. Thind (261 U. 8. 
204) was decided by the Supreme Court, the interpretation of the Naturaliza- 


tion Law was such as allowed high caste Hindus to be naturalized as Ameri- 
can citizens. While rendering the decision in U. 8. v. Thind which refused 
citizenship to a high caste Hindu, the learned Justice Sutherland among other 
things wrote: 

What we now hold is that the words “‘free white persons”’ are words 
of common speech, to be interpreted in accordance with the under- 
standing of the common man, synonymous with the word ‘‘Caucasian”’ 
only as that word is popularly understood. As so understood and used, 
whatever may be the speculations of the ethnologist, it does not include 
the body of people to whom the appellee belongs. 

Recently the United States authorities have begun to cancel the citizen- 
ship of Hindus who were naturalized long before the decision in the Thind 
case was rendered in February 1923. Curiously enough, cases have been 
started to annul the citizenship of Mr. Mozumdar and Mr. Singh, the very 
gentlemen whose cases Justice Sutherland cited in the Ozawa case to uphold 
his opinion, and thus acknowledged the decisions of the two Judges Rudkin 
and Bledsoe respectively, as sound when they naturalized them as American 
citizens, because they were Caucasians and thus white persons. Early in 
1924 Mohan Singh’s citizenship was cancelled, proceedings to annul the 
citizenship of Dr. Bose have been started, although in 1920 Dr. Bose was 
granted an American passport to travel through Europe and America. It 
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seems that the U.S. State Department holds the view that, owing to the de- 
cision of the Supreme Court rendered in the Thind case (Feb. 19, 1923), the 
Hindus who were naturalized as American citizens lose their citizenship. 
The evidence of it is in the letter which the Honorable Charles Evans Hughes, 
on April 5, 1923, wrote to Dr. Bose, lecturer in the Department of Political 
Science, lowa University, in reply to the latter’s application for a passport: 
The Department has given its very careful consideration to your 

letter under acknowledgment, but it regrets to say that, in view of the 
decision of the Supreme Court of the United States . . . it would be 


obliged to refuse to issue a passport to you should you make application 
for such document. 


We also find that Justice Schoomaker of the District Court of Pennsyl- 
vania (W. D.) on February 25, 1924, handed down a decision cancelling the 
citizenship of Mr. Khan of Pittsburgh. In declaring that the certificate of 
naturalization of Mr. Khan, a native of Lucknow, India, which was granted 
to him on January 17, 1922, was illegally procured and should be set aside, 
the learned judge held that Mr. Khan was not a “ white person”’, although he 
was regarded as a ‘‘ white person”’ by the court at the time of his naturaliza- 
tion. The decision on this point reads as follows: 

Under the authority of the decision of the U. 8. Supreme Court in 

the case of U.S. v. Thind, 261 U.S. 204, 43 Sup. Ct. 338, 67 L. Ed. 616, 

a Hindu of full Indian blood is not a white person within the meaning of 


the Revised Statutes relating to naturalization. (I Fed., 2nd Series, 
1006.) 


Some of the United States officials hold the view that when the American 
authorities cancel the citizenship of a Hindu who was naturalized as an 
American citizen, he reverts automatically to the position of a British sub- 
ject. This view is absolutely erroneous. Because by renouncing the alle- 
giance to the British Crown and by taking the oath of allegiance to the 
United States of America, at the time of naturalization, he rendered himself 
for all time to come, an alien to the British Government. As British author- 
ity is supreme in India and British law prevails there, he even cannot return 
to his land of birth, because he as an alien cannot enjoy the right to return 
freely to the land of his birth. When the Government of the United States 
deprives a Hindu who was naturalized as an American citizen of his American 
citizenship, he does not automatically become a British subject under British 
Law. The British Nationality and Status of Alien Act 1914, Section 13 says: 

A British subject who, when in any foreign state and not under dis- 
ability, by obtaining a certificate of naturalization, or by any other 


voluntary and formal act, becomes naturalized therein, shall thenceforth 
be deemed to have ceased to be a British subject. 


Section 2 of the same Act provides: 


The Secretary of State may grant a certificate of naturalization to 
an alien who makes an application for the purpose, and satisfies the 
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Secretary of State (a) that he has either resided in His Majesty’s dominions 
for a period of not less than five years in the manner required by this 
section, or been in the service of the Crown for not less than five years 
within the last eight years before the application. 


So it is evident that by cancelling the citizenship of those Hindus who were 
already naturalized, the American Government would render them Stateless 
persons, although (according to the Anglo-Saxon concept of internationallaw), 
neither the British Government nor the American Government acknowledges 
the status of statelessness for any individual (see Stoeck v. Public Trustee, in 
Scott’s Cases on International Law, pp. 167-170). 

If these Hindus, who were naturalized as American citizens, be rendered 
stateless persons, a serious injustice and hardship will be imposed upon them. 
It would create a condition of absolute insecurity (for the lack of protection 
as a citizen of a certain state) about their life and property. It would make 
it very difficult for them to even make a living as professional men (as they 
are mostly professional men), because no one would be willing to employ 
stateless persons. Under the circumstances, as it has been shown in the case 
of Dr. Bose, these men can neither leave this country with a proper passport, 
nor can they enter any other country with proper credentials so that they 
would receive full protection. It is needless to say that they cannot secure 
citizenship from any other country while staying in America. Even if the 
United States agrees to give a permit to these persons to go to some other 
country, other countries may not allow them to enter or reside there, because 
they are stateless persons. Even if it be arranged that these persons be al- 
lowed to enter a certain other country by some understanding between the 
United States and that country, it means that the other country allows them 
to reside there on mere sufferance and they cannot become citizens unless all 
requirements for naturalization be fulfilled and the privilege of citizenship 
granted. Thus even if they were allowed to enter some other country they 
would have to reside as stateless persons there at least for five years before 
they can ask for naturalization, and then there is no earthly reason to believe 
that a government will naturalize a person who has no better status than a 
stateless person residing in a country by mere sufference. 

In this connection another very serious situation arises which renders 
certain American born women stateless persons, for no fault of their own. 
By the law concerning the status of married women passed in September, 
1922, an American woman retains her American citizenship unless she re- 
nounces her citizenship voluntarily or unless she marries an alien ineligible to 
citizenship. There are in the United States a number of American born 
white women who marred Hindus after the latter became naturalized Ameri- 
can citizens. But if by retroactive application of the decision of the Supreme 
Court (that the high caste Hindus are not white persons and thus ineligible 
to American citizenship), the Hindus who were naturalized as American 
citizens be deprived of their citizenship and held to be aliens ineligible to 
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citizenship, then these American women automatically become stateless 
persons. These women, under this decision, are neither American citizens, 
nor have they any nationality, as their husbands are reduced to the status of 
stateless persons, and this result is brought about by no fault of their own. 
These American born women thus become victims of the court’s ruling to a 
greater extent than even their stateless husbands. 

Mr. Fiournoy. Professor Hudson questioned two remarks which I 
made. I want to answer very briefly. The first was the statement which I 
made that dual nationality is an anomalous condition. The second was the 
question—I spoke of the duties and obligations of citizenship—what are 
those duties and obligations? I do not intend to try to answer this fully or 
at any length. 

Now, coming back to the first question, why is dual nationality anom- 
alous? I think that is almost answered when you realize that nationality 
involves also allegiance. Dual allegiance at least is a permanent condition, 
and certainly seems anomalous. Allegiance relates not merely toa technical 
condition and status, but also involves the feelings and wishes and intentions 
of the individual. The anomaly of that condition of dual allegiance is, of 
course, most strikingly brought out in time of war. During the recent war, 
when a case arose of a person born in the United States of German parents, he 
was a German subject under the German law and a citizen of the United 
States under the laws of this country. Obviously he could not serve both 
countries, so either his American allegiance or his German allegiance was 
practically a nullity. A man cannot serve two mastersin this sense. There 
are practical cases also outside of the cases in time of war where we have 
persons who were born in the United States of Czech or Italian parents who 
are called upon to perform service in the armies of those countries. They 
are American citizens under our law, and yet we cannot reasonably protect 
them as American citizens. It seems to me that itself is anomalous. 

As to the other question, What are the duties and obligations of citizen- 
ship? that is rather a deep question. I cannot undertake to discuss it very 
fully. Of course, the military obligations are not the only obligations of a 
citizen. Broadly speaking, a citizen is expected to contribute his part to the 
state, either in a material orinaspiritualway. He is supposed to be in readi- 
ness to serve the state in whichever way his service may be needed, either 
military service or service on juries, or in other ways by contributing to the 
good of the country. 

Professor Hupson. I am very grateful to Mr. Flournoy, but I submit 
that he does not present us with a problem that could not be solved by some 
other method than by the abolition of dual nationality. I think that Mr. 
Flournoy uses the term allegiance, and I think our writers use the term, in a 
sense that has a deep root in history; but I wonder how much it corresponds 
to the facts of life today. I greatly hope that Mr. Flournoy will favor us 
with an article on these difficulties of dual nationality, and I should like also 
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to know whether it is possible to meet the practical problems that arise in no 
other way than by its abolition. 

I should also be very pleased if he would favor us with an article on the 
obligations of citizenship. It is rather new to me that American citizens 
have these obligations. I noted a reference to it in Mr. Flournoy’s article 
in the Yale Law Journal, but I should like to know what the derivation of 
those duties of citizenship actually is, and I can only express the hope that 
Mr. Flournoy may favor us with some articles along this line. 

Professor JAMES W. GARNER. Ladies and gentlemen, I want to indulge 
in a little criticism of our legislation regarding nationality, and I hope it 
won’t be treasonable. I think we all must admit that the state of our legis- 
lation at the present time is most unsatisfactory, and it has been made more 
so by the decision of the United States Supreme Court in the case to which 
your attention has just been called and by the recently enacted married 
women’s citizenship law. 

I confess I have never been able to understand the logic or the justice of 
legislation which limits American citizenship to African and white persons. 
I have known of some very hard cases. I know well the case of Dr. Bose, to 
whom reference has just been made. Dr. Bose was a student of mine. He 
is one of the most brilliant of scholars, one of the most remarkable Indian 
orators I have ever heard. He came to me one day and said he desired to 
become an American citizen, and he wanted to know if I could advise him 
how to become one. I said to him, “ You know that our American legislation 
is very discriminating. It reserves the high privilege of citizenship exclu- 
sively to Africans and white persons.” I added: “ You are not willing to ad- 
mit that you are an African, and as you are very dark-skinned you can hardly 
be white.” He finally succeeded, however, in finding a “color blind” judge 
—I think it was Judge Waite of Iowa City who saw beneath his dark skin a 
white man, and he was naturalized. Now, the Supreme Court of the United 
States apparently has a different eyesight, since it has ruled that Indians are 
not eligible to American citizenship because they are not white men. It 
seems to me, ladies and gentlemen, that the determination of nationality on 
such a basis as that is not only arbitrary and illogical, but it is unjust. It is 
not worthy of a great and civilized people. 

The married women’s citizenship act has thrown the whole matter into 
greater chaos still. It has put the legislation of the United States in conflict 
with the legislation and practice of the rest of the world. It has created a 
large body of stateless persons. We all sympathize with the point of view of 
the women who had that law enacted, yet I venture to say that they never 
foresaw the injustice that has been done to members of their own sex and to 
the male sex. You have heard of the case of the American consul who mar- 
ried a British subject in Great Britain. Under British law she ceased to be a 
British subject, but under the act of September, 1922, she did not acquire 
American citizenship. She therefore became a stateless person. Now, the 
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law provides for her. It provides that by coming to the United States and 
residing here a year she can acquire American citizenship, but at once the 
question arose, How could she come to America? A passport was necessary. 
She went to the British consul and asked for one. He told her that she was 
no longer a British subject and that she could not receive a passport. She 
went to the American consul, and she was told that as she had not acquired 
American nationality she could not have a passport; so there she was. 

Mr. Das has referred to the stateless Hindus that have been created in 
consequence of the decision of the Supreme Court of the United States. 
Now, ladies and gentlemen, it seems to me that the aim of all municipal 
legislation dealing with the subject of nationality ought to be, first of all, to 
avoid rather than to multiply these cases of stateless persons. There is very 
great need, it seems to me, an urgent need, either for international regulation 
of this subject or for uniform municipal legislation. I am very glad to see 
that the committee of jurists which is now in session at Geneva and which is 
engaged in selecting a list of subjects for codification, or, rather, subjects for 
legislation, has put at the head of the list the subject of nationality, particu- 
larly of the status of stateless persons. 

Mr. Witu1aM CuLLEN Dennis. Mr. President, while we are dealing 
with these particularly hard cases, I would like to lay before the society the 
sad plight of one of my clients. This client was born an American citizen 
but had the bad taste to marry a foreigner. He was a very good man but he 
was a foreigner, and she, therefore, became, I take it, a citizen of that foreign 
country. Thereafter the ladies came to our assistance and passed this new 
law, and thinking that I could do a good thing for her, I conducted her 
through the maze of becoming again an American citizen under the new law, 
and now although she is the good wife of this foreigner she is an American 
citizen. Then, unfortunately, it became necessary for her husband to leave 
the country in order to make a living and to return to hisown country. She 
has gone with him. I do not understand that the new law has changed the 
duty of a wife to live with her husband or to make his domicile her domicile. 
Anyway, she took the view that she ought to go with her husband and she 
has gone to that country. Then I come to my friend Mr. Flournoy in the 
State Department and say, ‘‘ Will any presumption operate against her after 
she has gone back to her husband’s country, of which she was of course for- 
merly a citizen by naturalization by marriage?” That raises an interesting 
question. She has no business there except, of course, that of a housekeeper. 
She is not engaged in extending American commerce; her husband is, and if 
he were the one involved I could save him under the Department’s rules for 
rebutting the statutory presumption. But the question arises, what is 
going to happen to the wife’s citizenship? 

The thing that occurs to me about all these matters which we have been 
discussing this morning is this. Here we have a splendid illustration of what 
codification might dofor us. I am sometimes inclined to doubt whether we 
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are ready to codify some branches of international law. I doubt whether 
we yet know enough about what ought to be the law on some subjects to 
start out to codify it. It may be better to learn something more about it 
before we begin to codify. But there are other subjects, such for instance as 
the subject of arbitral procedure, as to which it does not make very much 
difference what the law is if we know what it is. 

Naturalization and citizenship is another topic of a similar character. 
It is, of course, desirable to have good laws regarding nationality. Some laws 
are better than others, but I think we could get along with almost any 
system if we knew what it was and if we all adopted it. Here is a case 
where it certainly would be reasonable to codify the law as well as we 
know how. We cannot get a perfect code, certainly we cannot get a code 
which suits everybody because our views are different, but if we can get 
any civilized system codified and get all civilized nations to agree to it, I 
believe that we would be better off and all our clients would be better off 
under that system. . 

Mr. Epwarp A. Harriman. Mr. President, the French have a maxim 
in all cases of difficulty: cherchez la femme. And that is the difficulty in this 
question of nationality today. It is one of the chief difficulties. There is an 
irreconcilable conflict between the women who believe that a married woman 
is a member of a family of which the husband is the head, and the women 
who believe that a married woman is an individual just as an unmarried 
woman, and I see no way in which any system or any code can reconcile these 
two theories. 

Professor PHitip M. Brown. Mr. President, I wish to make a few 
remarks concerning the pathetic situation of our friend Mr. Hudson. I am 
not sure whether he is going to remain to listen to me or not, but I would 
ask his attention just a moment. He has asked Mr. Flournoy to answer 
his problems by a series of articles, but it seems to me that we ought to 
appoint a special committee to deal with his case. He has raised very ele- 
mentary problems which many of us have thought settled rather satisfac- 
torily; first of allin regard to what we call allegiance, and, second, in regard 
to the obligations of a citizen. 

Concerning the matter of obligations of a citizen, it had seemed clear, at 
least to myself, that a man owed a great deal to the community in which he is 
permitted not only to earn his livelihood but also to enjoy the pursuit of 
happiness, the advantages of education, culture, etc.; that he is bound to 
identify himself up to the limit with the community in which he is residing, 
and that a loyalty to one’s immediate community is the first requisite in a 
man before he can be loyal to the larger community. 

Professor Hupson. May I ask Professor Brown a question? 
Professor Brown. Please do so. 

Professor Hupson. Is that loyalty a legal obligation? 

Professor Brown. I must say frankly that I am speaking first of all in 
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terms of patriotism, which I trust is not illegal. I recognize furthermore 
the legal obligations of every man as a citizen, his civic obligations in such 
matters as jury duty, etc., which leads me to remark that if a man had that 
happy situation of a divided allegiance which Mr. Hudson seems to think 
desirable, and identified himself with one, two, three or four countries, he 
would be flitting about in a rather nervous way fulfilling his jury duties in 
various parts of the world simultaneously. Someone has characterized 
citizens as the aerarium vivum of a country, the living currency, a rather felic- 
itous and exact phrase. Every citizen is in a sense the living money of his 
country; he is essential to it; it is desirable that he should have no divided 
allegiance, that he should devote himself absolutely to forwarding the ends of 
his immediate community. I do not mean to say that is an exclusive inter- 
est, but there is always a first obligation on the part of every man that he 
should learn to put first things first and not scatter his obligations in such a 
way that he could fulfill none satisfactorily. 

But on this matter of divided allegiance I must say seriously that I 
think there is a grave danger, and I venture to touch on a delicate subject in 
the best of good feeling, as I know you will appreciate. I refer to the situa- 
tion of the Jews. I have Jewish friends who argue for a divided allegiance, 
who think it is all right for a man to transplant himself from one country to 
another with the greatest ease, to enjoy the general privilege of protection 
wherever he goes and without any particular sense of obligation to the indi- 
vidual country where perhaps he was born, where he was nurtured and where 
he has raised hisfamily. I fear that this most unfortunate question has been 
raised in connection with the problem of Zionism. I have discussed Zionism 
with various distinguished Zionists and find that they are disposed to take 
the position that a man would be a good deal better Jew if he felt that he had 
another hearth to which he could turn in fond allegiance. I venture to sug- 
gest that a great deal of the animosity, the hostility, the prejudice, the un- 
fairness, perhaps, towards the Jew has been due to the impression that the 
Jew wants to keep his racial integrity, that he desires to preserve his race 
intact, that he is unwilling to be assimilated fully in the community in which 
he lives. That, I think, is the real basis for most of the race prejudice that 
exists, and for that reason I feel there is more need than ever, Mr. President, 
for affirming the first obligation of a citizen, and the first obligation, sir, 
seems to me that of an undivided paramount allegiance. 

The PREsIDENT. I must ask permission to withdraw, and I will ask Dr. 
Scott to take the Chair. I have an engagement which I must meet at this 
time. 

(Dr. JAMES Brown Scort thereupon took the chair.) 

Mr. Frank E. Hinckuey. I have had some experience, Mr. Chairman, 
with graduate and law students, men studying international law for practical 
purposes, and some of them continuing the study for some years. I find no 
subject more uncertain and baffling even for such students than the law of 
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naturalization. The writings of Mr. Flournoy, and now Mr. Hackworth is 
associated, have been of great help, and further writing by either of them will 
be much appreciated. 

There is need of one or more thorough-going treatises on nationality and 
naturalization as developed in recent years. A law student at Berkeley at- 
tempted to make a statement of the law on the cases indicated in the Ameri- 
can Digest, and his result was unsatisfactory because he had not in mind the 
international law factors that affect the statutory and case-law of nationality 
and naturalization. Another student particularly studied the ‘‘ white per- 
son” decisions, and with the aid of authorities on anthropology and race 
differentiations, was able to show such inconsistencies and impossibilities 
as to suggest that the statutory provisions should be given a new foun- 
dation. 

On the Pacific Coast we come to know something of the races of the Far 
East, and we would be understood as truly appreciating the fine qualities of 
those races. Such a quality is allegiance, loyalty to country, love of ancestry 
and of home land. The young people born of Far Eastern parents in the 
United States do cherish their ancestral interests, yet their devotion to the 
land of their birth, to California, Oregon, Washington, as it may be, and to 
the United States, is predominant, and they are a high quality element in our 
nation. When you read reports of legislation in our Western States affecting 
rights and privileges of these racial elements from the Far East, will you not 
also read of the moderating influence of our judicial opinions on the same 
situations? Our legislators and our judges alike are properly desirous of 
perpetuating our national character on the basis of race elements heretofore 
prevalent in North America, and their motives are not those of commercial 
expediency or even of racial ascendancy. 

In the face of all such problems of nationality and naturalization, with 
statutes out of date and unscientific, with innumerable diversities of court 
and administrative decisions, what is the prospect? Why not, while pre- 
serving what is good, resolutely make our laws conform to our fuller knowl- 
edge of racial qualities and economic situations? 

Mr. Hudson asks what are the duties of citizenship? How shall the 
resident of a few years applying for naturalization know these duties? What 
is the better rule of nationality of married women? Is it the United States 
rule? or the Belgian rule? Or, on general lines, involving problems of many 
peoples and climes, is the British Nationality and Status of Aliens Act in the 
vanguard of progress? Here is indeed a problem for sociological jurispru- 
dence, and its solution is most urgent. We may commence with the pro- 
found truths expounded by Vinogradoff or Pound or European or South 
American jurists, and, while holding to the principles requisite for the best 
development of nations, we must eventually come to the ordinary and practi- 
cal statutes and administrative rules applying to multitudes of diversified 
individuals and circumstances. Above all, character and loyalty govern. 
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For such citizens, if in difficulties abroad, the taxpayer is content to bear 
expense. 

Mr. Flournoy will further obligate us if he will write also upon the na- 
tionality of companies and corporations. 

Professor ALBERT BUSHNELL Hart. This is a very delicate situation. 
Not only the chairman, but several of the gentlemen who have spoken have 
been in academic relations with me in which it was more difficult than it is 
here to criticise the speaker. Furthermore, I do not know international law; 
and some of you think that none of the others know international law. I do 
know something about international relations; and what Professor Brown 
has just said about the real question in America greatly appeals to me. 

There are two respects in which anything like an international law of 
citizenship is exceedingly difficult, in which an inter-American law of 
citizenship is impossible. The first of these is that the whole plan is based, 
as are sO many ideas nowadays, upon the foundation that the nations of the 
world are equal; that they equally join in international arrangements; and 
that those arrangements can be equally applied. 

Take this question of nationality. What is the equality between a 
nation of one hundred and fifteen millions of people, of great wealth, able to 
send perhaps a million of its individuals in the coming summer to foreign 
countries, to furnish them with the means for expensive journeys, practically 
all of whom will return—what is the equality between that country, which 
has a large number of citizens resident in foreign countries, living upon in- 
comes derived from the United States,—what is the equality in that respect 
and, we will say, Uruguay or San Salvador? I am told that the number of 
Latin-American students in the United States at the present moment is 
something like five hundred. How does that compare with the throng of 
American students who find their way to European universities, and live 
there for years, retaining their American citizenship? That is to say, the 
citizens of the United States are the people in all the world who have most 
use for a citizenship which will be valid when in foreign countries. 

We have heard in the discussions here what seems like a careful analysis 
of the variety of questions presented by double citizenship. Does it cover 
the whole ground? Here is country A, with citizen A prime; here is country 
B, with citizen B prime. The question of the citizenship of A prime and his 
relations to American law is one thing; the question of the citizenship of B 
prime and his relations to the American law is a different thing. Thus at 
least four different difficult situations may arise—the Frenchman in America, 
the American in France, the Frenchman at home, with certain rights, and the 
American at home with certain rights; and it is extraordinarily difficult to 
devise a general system which will provide for all the distinctions which 
must arise. Those are situations which are absolutely unavoidable; it is 
not an off-hand task to provide for them. 

Furthermore, Mr. Chairman in matters of international law as in inter- 
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national relations, in social relations, in the life of nations, we must recognize 
the disparity of nations, if we do not recognize their real inequality. We 
must make arrangements, if we need any new provisions, so as to satisfy not 
simply the largest number of units calling themselves nations, but the largest 
number of civilized human beings. A scheme of international citizenship, an 
international code either of international citizenship or of a uniform law of 
citizenship applied by all the countries concerned, is a matter exceedingly 
hard for us to arrange, even with our Latin-American neighbors. I will not 
speak of the great difficulties that have already been laid down due to the 
different points of social, religious and economic views among American 
nations. In this respect, as in other respects, the United States of America 
is a more populous Power, a richer Power, a greater Power than all the rest 
of America together; and it is extraordinarily difficult to weave a net of inter- 
national law with meshes small enough to give the little people a chance to 
hold on. 

Another situation has been stated by the East Indian gentleman’s very 
graphic statement of the difficulties of his countrymen. This is a novel, an 
interesting, a striking complication; for it involves a question of admitting 
persons from distant parts of the earth. Some of us in the east have thought 
that the objection of our California brethren was a racial objection, a sense- 
less objection; it has been argued that they were turning away the people 
who could do most for them, the people who had the hands, the disposition 
and the intelligence to help build up the community. 

Mr. Chairman, you can make no law of international citizenship, nor any 
law of the citizenship of the United States determined by our own statutes 
and treaties and our own decisions, which does not recognize the fact that the 
people of California, and apparently the people of the United States, are 
determined that there shall not be created new groups of foreign population. 
A great difficulty with the melting pot is that hard lumps are still to be found 
in it. You can go out west, in lowa and Minnesota, where there are large 
villages, almost counties, in which the English language is not the language of 
intercourse. There are some German Swiss in Wisconsin who still speak 
German, after having settled for nearly a century. That means that those 
are undigested masses, and in our great cities that difficulty is even greater. 
In the city of New York go to the East Side and you realize what that diffi- 
culty is. 

Mr. ArtHuR K. Kuun. A point of order. I think that the discussion 
has reached the danger point. Our discussions for many years have been 
confined to questions of international law and not of international policy 
such as racial equality or national preferment. The discussion here com- 
menced prior to the previous speaker, it is true, but as now continued by him, 
is apt to insult a very large number of American citizens. I think it is not 
only dangerous to the prestige of this Society, which we regard very highly, 
but also that it is far removed from the agenda. It is not a subject that is 
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announced for discussion and not within the purview of the discussions of the 
American Society of International Law. 

Professor Hart. I wish the gentleman might have waited until he 
discovered whether I offered any insult. 

Mr. Kun. When you speak as you have of various settlements in the 
central west or in the northwest or in Pennsylvania or on the east side of the 
city of New York, I say you are treading upon dangerous ground, because 
you are apt to include a large proportion of the citizenship that fought in the 
late war. We know that a very large proportion of the citizenship of this 
country is not of Anglo-Saxon stock, and it is for that reason that I say that 
you are approaching dangerous ground, and treading upon the national 
feelings of many American citizens. For that reason I think that the dis- 
cussion ought to stop because it is not germane to the subject announced 
here. Itis domestic and not germane to the subjects within the constitution 
of the American Society of International Law. 

Professor Hart. I yield to the ruling of the Chair; but if this Society is 
not a place in which “international relations’”’ may be discussed, I shall have 
the honor to tender my resignation. 

The CuarrmMan (Dr. Scott). Do you wish the ruling immediately, 
or do you wish further discussion upon it? (After a pause.) The Chair 
would hold, in response to the direct request of Professor Hart, that he speaks 
under his own sense of responsibility as to what the international relations 
and policy of the United States should be; and that questions of the foreign 
policy of the United States and its international relations are both subjects 
included in the purview and scope of the American Society of International 
Law. As for the views he expresses, he is responsible for them. With your 
permission, then, I shall exclude from Professor Hart’s time the time that 
has been taken up as a result of this point of order, and he has two minutes 
left. It would be very displeasing on my part to tell my former instructor 
to sit down. 

Professor Hart. I will not trespass upon the good nature of the pre- 
siding officer. At last I have the opportunity of saying that the United 
States contains a considerable number of undigested masses. It is our desire 
to be rid of them—that is what Americanization means; and it appears to be 
the opinion of the American people that it is not desirable to create new 
settlements of that kind, especially distinguishable settlements. It might 
be apropos to ask what has been the effect of the infusion into India in the 
last two centuries of a considerable number, hundreds of thousands, of per- 
sons who are not citizens of that country, whose ultimate interests are not 
connected with it? That is to say, could a formula of universal citizenship 
be framed which would allow for an equal citizenship of the natives of India 
and of the present British rulers of Indian India? 

In a word, Mr. Chairman, my points are: first, that you must allow for 
difference in the sizes of nations, and particularly for the great size and the 
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great activity of the United States; and, second, that questions of citizenship 
which involve the coming in of the new units are questions specially interest- 
ing to the people of the United States; and the laws upon that subject are 
especially, so to speak, within their purview. I thank you for your courtesy. 

The CuatrMAn. The Chair would like to call the attention of the mem- 
bers to the fact that there is a luncheon about to be celebrated, I think I 
might say, here in the New Willard. It is scheduled for twelve o’clock. To 
be sure, it is not a luncheon to the American Society of International Law as 
such; it is to the members of the Conference of Teachers of International 
Law and Related Subjects, but as the membership appears to be interchange- 
able, and especially at the time of the luncheon hour that interchangeable- 
ness would be accentuated, I would ask your pleasure whether you care to 
continue the discussion which may result in the absence of members from one 
or the other group, or whether you would prefer to adjourn for luncheon, 
those of you who are fortunate enough to have the invitation for luncheon, 
and to take up this subject at some later time? Might I ask for an expres- 
sion of opinion? 

Professor CHarLes G. Fenwick. I should like to inquire if the Society 
might be willing to allow five more minutes to Professor Hart to develop an 
idea which he raised in his address, namely, the difficulties of working out an 
organization of nations in view of the inequalities between the great and the 
small states. I should like to express our appreciation of his presence here 
by asking that he be given a few more minutes to work out that phase of his 
subject. 

The CuarrMan. Professor Hart has already occupied his full ten min- 
utes. There are others present. Personally, as a former student of his, I 
should be very glad to hear from Professor Hart on any subject, but I should 
think it would be highly desirable to ascertain whether any other members 
desire to address the meeting on this subject before requesting Professor 
Hart to continue. This is merely a suggestion that I would like to make in 
view of the presence of so many who might care to speak to the more imme- 
diate question. 

Professor Brown. I move that we adjourn. (The motion was duly 
seconded and carried. Whereupon, at 12 o’clock noon, the Society ad- 
journed until 8.30 o’clock p. m.) 


Reception at the White House 
On Friday afternoon, April 24, 1925, at 4.30 o’clock, the members of 
the Society, headed by President Hughes, were received in the White 
House by the President of the United States and Mrs. Coolidge. Eighty- 
seven members took part in the reception. 





THIRD SESSION 
Friday, April 24, 1925, at 8.30 o’clock p. m. 


The Society met, pursuant to adjournment, at 8.30 o’clock p. m., with 
President Hughes in the chair. 

The PresIpENT. We will now have the pleasure of listening to an 
address by Dr. David Jayne Hill, Vice President of the Society, upon the 
subject of ‘Limitations upon the Initiation of Military Action.” 


LEGAL LIMITATIONS UPON THE INITIATION OF MILITARY 
ACTION 


AppREss BY Davin JAYNE HILL 
Vice-President of the Society 


Mr. President, members of the Society, and ladies and gentlemen: I 
think we, as exponents and defenders of international law, sometimes fail to 
appreciate what the general public expects of us. We can not well deny 
that there is a vast interval between the popular idea of what inter- 
national law should be and what we know it actually is. There is a general 
conviction among the people of this country, and doubtless of other coun- 
tries, that war should be abolished, as an inhuman institution, having no 
logical connection with justice; and it is therefore held not unreasonable to 
declare it to be a “crime.” It would seem therefore not inappropriate that 
a group of specialists like the American Society of International Law should, 
if possible, assist popular thought in forming a clear conception of what 
international law really is, what are its limitations, and what are its possi- 
bilities. 

With this end in view, I proposed that the topic for this evening should 
be “‘Legal Limitation upon the Initiation of Military Action,” with the 
purpose of making it clear, from a strictly legal point of view, how far inter- 
national law may be capable of development in restraint of the use of mili- 
tary action. I had hoped that a distinguished statesman who has expressed 
an interest in this subject could be induced to discuss it here; but as he has 
indicated his unwillingness to do so, having proposed the subject, I find my- 
self called upon to discuss it myself. 

In this I find some encouragement from the approval expressed of the 
thirtieth article of the report of the American Institute of International 
Law, presented by Doctor Scott last evening, which proposes to regard as 
illegal any future acquisition of territory by conquest on the American 
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Continent. This seems to me to say: if a man kills another man in order to 
obtain his watch, it shall not be legal for the aggressor to possess the watch; 
and since it will be illegal for him to have it, he probably will not kill the man 
in order to obtain the watch; which is good reasoning and good ethics as far 
as it goes. The inquiry I would raise is, Are there any instances in which 
the killing should be considered illegal, without regard to the possession of 
the watch? In other words, Are any legal limitations upon the initiation 
of military action possible, and have we made any progress in that direction 
in existing international law? 

Let us note briefly what international law is. In substance it is a com- 
posite of three elements which differ essentially in their nature and origin. 
These elements are: 

1. Certain general principles of jurisprudence related to the conception 
of justice; 

2. Certain customary forms of procedure that have in the course of 
time been tacitly adopted in practice, or at least silently tolerated; and 

3. Certain conventional agreements, voluntarily established, in order 
to bring the second element more into harmony with the first, but binding 
only upon those nations that have expressly accepted them. 

The disparate character of these three elements greatly complicates 
the task of codification. To obtain for such a code universal recognition 
will require three forward steps: a clear enunciation of the principles of 
jurisprudence to be applied; a critical examination of customary procedure; 
and an extension of conventional agreements to meet the needs of the pres- 
ent time. Without considerable revision and expansion, the codification of 
international law would leave the world very much where it is to-day; and 
to expect that any vital questions affecting peace would be settled by an 
international court of justice while it is still legal for any nation to declare 
war for any cause it pleases, would be as much an exploit of the imagination 
as to expect a reign of peace from the gods of Olympus, with Jupiter Tonans 
presiding and Mars the chief executive officer. 

The one vital, dangerous, and yet necessary thing in the constitution 
of an independent nation is the war power. If one asks, What is the origin 
of war power? he will be told, It is an attribute of “sovereignty.”’ And if 
he inquires, What is sovereignty? he will be told, it is “supreme power”’; 
so that the right to declare war is derived from the power to declare war, 
and that is all there is of it! 

This is not the history of the nature and origin of the war power in the 
United States. It is interesting to recall in this connection that the word 
“‘sovereignty,”’ the pons asinorum of diplomacy, is nowhere to be found in 
the two great basic documents on which the Republic of the United States 
of America is founded, the Declaration of Independence and the Constitu- 
tion of the United States; which shows that a nation may be constituted, 
developed and continue to function without a resort to this refuge of absolut- 
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ism, our unhappy heritage from an absolutist age, the idea of a sovereign 
above the law. 

As an approach to the real and essential nature of war power, let us 
consider for a moment the words of the Declaration of Independence on this 
subject: 


We, therefore, the representatives of the United States of America, 
in general congress assembled, appealing to the Supreme Judge of the 
world for the rectitude of our intentions, do, in the name, and by the 
authority of the good people of these Colonies, solemnly publish and 
declare, that these United Colonies are, and of Right ought to be Free 
and Independent States; ...and that as Free and Independent 
States, they have full power to levy war, conclude peace, contract 
alliances, establish commerce, and do all other acts and things which 
independent States may of right do. And for the support of this 
Declaration, with a firm reliance on the protection of Divine Providence, 


we mutually pledge to each other our lives, our fortunes and our sacred 
honor. 


Is there, in this language, any appeal to sovereignty, or supreme power? 
What then is the basis of this ‘“‘full power to levy war’’? It is that what- 
ever any independent State ‘‘ may of right do,”’ the United States of America 
may do. From what source then is the war power derived? Let the whole 
tenor of the document answer. It is broadly based on nothing else than the 
common right of a people to defend their rights, coupled with an appeal to 
“the Supreme Judge of the world for the rectitude of our intentions,” and 
‘‘firm reliance on the protection of Divine Providence.”’ Who then will say 
that the war power, as conceived by the founders of the American Republic, 
is an unlimited power of action, subject to no superior restraint, and having 
as its source and authority no other origin than the idea of ‘‘supreme power’’? 

And when we turn to the Constitution of the United States, to ascer- 
tain its conception of the war power, we find no deviation from the “recti- 
tude of intentions” referred to in the Declaration. On the contrary, in the 
tenth clause of the eighth section of Article I, before the “‘ power to declare 
war’”’ is assigned to the Congress, there is a distinct recognition of the pre- 
existing law of nations as obligatory upon all nations; and, in addition, 
authority is expressly given to the Congress ‘‘to define and punish piracies 
and felonies committed on the high seas and offenses against the Law of 
Nations.”” Not only this, but in war, as in peace, the Congress is empowered 
“to make rules for the government of the land and naval forces” of the 
United States, in order that they may conform in their conduct to the law 
of nations. 

Can anything be clearer, than that, so far as the United States is con- 
cerned, the ‘“‘ war power” was always intended to be under the restraint of 
law, both national and international; and, that as a legalized power, it exists 
“‘ of right” in every free and independent nation, for its own defense and the 
preservation of the common right of peoples on land and sea? 
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It should not then pass without protest that the social tissue of this 
country, especially the young men and women who are to be its citizens and 
defenders, should be infected with the dry rot of the dogma, when taken lit- 
erally and seriously, that “‘ Waris acrimel’’ The War of Independence, the 
War for the Union, and the Great War for the rescue of civilization were not 
crimes. Let it rather be said that they were consecrations, incidents in that 
long series of personal and national sacrifices of life and blood which have 
entered into the divinely ordered process of the redemption of mankind. 

And yet we turn with a sense of horror from the scenes of carnage that 
have attended these and all other wars, becoming more brutal and inhuman 
with every advance in perfecting the forces of wholesale destruction. While 
condemning as false and pernicious the charge that ‘‘ War is a crime,’ it 
must be conceded that, as an outcry of the human heart, and as an expres- 
sion of determination that war must be restrained, and if possible abolished, 
this exaggeration is perhaps a natural and pardonable form of appeal for 
action. In the meantime, it is fitting that we, as students and teachers of 
the law, should try to give to these impulses of mercy the forms of procedure 
compatible with the precepts and processes of organized justice. 

We come back, then, to our main question: What are the limits within 
which international law is capable of being developed? Or, in more pre- 
cise form: Is there any possible and practicable limitation of war powers, 
without encroachment upon the freedom and independence of sovereign 
states? 

In another place, I have undertaken to show, by the citation of in- 
stances, that there not only can be, but that there actually has been, a 
progressive renunciation of the idea that war powers are absolute. Among 
these instances are the writing into international law of the rights and 
duties of neutrality, in which the United States has played a conspicuous part; 
the proposals for the reduction of armament, which have thus far had little 
or no practical effect in preventing war, but nevertheless mark a belief that 
the renunciation of superior power may not be incompatible with the inter- 
ests of a state; the amelioration of the usages of war and the proscription of 
savage instruments of warfare, as in the first and second Hague Conferences, 
with the aim of “‘humanizing”’ war; the delay of action stipulated in the so- 
called ‘‘Bryan Treaties,” perhaps the greatest general advance thus far 
made toward limiting war power; the attempted prohibition of conquest, 
and the claim of a right of collective intervention in ‘any war or threat of 
war” set up by the Covenant of the League of Nations,—a claim which 
presents a complex of too controversial a nature for discussion here. 

All of these renunciations and pretensions show that, as held and ap- 
plied at present, the idea of war power as an attribute of sovereignty does 
not render it incapable of legal restraint. The only question, therefore, is, 
How far may legal restraint be carried, without reaching a point inconsistent 
with the freedom and independence of a nation? 
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Undoubtedly, there is a limit beyond which international law cannot 
go in imposing such restraint. It cannot go so far as to deny the right of a 
free and independent nation “‘to levy war.”” What it can do is to seek and 
obtain voluntarily accepted limitations upon the exercise of the war power. 
That, to some extent, it has already done, and the result has been in no 
respect to weaken the prestige or lower the dignity of the sovereign states 
that have freely accepted and applied these limitations. 

More and more it has become evident, that the proper place for the 
incidence of international law to fall is at the beginning, and not at the end, 
or in the midst, of military operations. Humanizing warfare has proved 
an illusory process, and an agreement to preserve territorial integrity and 
political independence, after invasion and occupation, is a futility. It im- 
plies either that mere diplomacy by an international conference can reverse 
a conquest, without taking its gloves off, or that a local war is to be rendered 
nugatory when it is finished by a new war, in which the collectivity will 
overwhelm the victor and wring from him a renunciation of his conquest. 
It is only on the crest of a great wave of victory by allied and associated 
nations, who already had the aggressor under their feet, that such a fantastic 
conception of enforcing peace by general menace could have been seriously 
entertained by clear-headed men. The cooler judgment of a less emotional 
period has had a profound effect upon public opinion in that regard. 

That the method adopted at The Hague, which aimed at premonitory 
and restrictive commitments, was the sound and true one, should now be 
evident to all; but it was chiefly applied at the wrong point, namely the 
conduct of warfare, rather than the initiation of military action. The method 
consists in applying the restraints of law—of a law which is, at the same 
time, the law of each nation, in the sense that it is not imposed from the 
outside, and of all nations, in the sense that it is their common achievement, 
made in their common interest, and that violations of it are marks of na- 
tional dishonor and untrustworthiness. 

We are constantly asked ‘to answer the question, What is the value of a 
law that cannot be enforced against the will of the culprit? It is a reason- 
able question, and requires an answer. 

Obedience to law by a civilized state and by the citizens of the same 
state are quite different matters. Even in the freest form of democracy, 
the citizen, as an individual, does not make the law, may oppose it, and 
may even intentionally violate it, as a mandate imposed upon him by 
superior force against his will and even against his sense of right. But in- 
ternational law is, in great part, and tends to become more and more, a 
contractual engagement, freely made. It is like the rules of a game, made, 
or accepted ready-made, by the players as their pledged rules of honor. 
International law cannot be imposed by external or superior authority. 
Unless it has first been accepted as a condition of membership in the family 
of nations, it does not have for a nation the quality of law; nor does the 
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group failing to recognize the generally accepted rules of action enjoy the 
protection of the law. There is in the world nothing stronger than the law, 
except the force that enables a recreant to defy it with impunity. But if 
law is to wait, in order to be law, until it can be made completely operative 
by superior force, this planet on which we live will long continue to be a 
lawless world. 

Sometimes, of course, a new rule of international law, when it condemns 
a profitable practice, is accepted by single nations, or groups of nations, 
only with reluctance, or is even rejected as non-acceptable. Here is a test 
to which all nations professing to be civilized must submit, as a proof of 
their sincerity. There is probably not one generally recognized member of 
the family of nations who would presume openly to assert that its war powers 
are not, to some extent, already justly and beneficially limited by law. 

We recur then to the question how far these powers may be legally 
limited. Although the limits already placed upon military action do not 
extend very far, they extend far enough to demonstrate that, in principle, 
they may be legally extended to any length required by the general principles 
of justice that underlie all law. 

Although the Hague Conferences have been sometimes ridiculed as 
impotent, the Second Conference wrote into the corpus juris of nations some 
rules of law in restriction of the initiation of military action which, so far 
as I am aware, despite some opposition at the time, have been generally 
accepted and are still considered operative. I refer particularly to the 
Second, Third and Sixth Conventions of that conference, which were ratified 
by the great Powers, binding them and all the signatories by Article 1 of the 
Second Convention, “ Not to have recourse to armed force for the recovery 
of contract debts claimed from the Government of one country by the 
Government of another country as being due to its nationals.” 

This renunciation of armed force was, of course, only suspensive; but, 
to make the use of force operative, there was required a new casus belli, 
beyond the mere assertion of indebtedness. There must be a refusal to 
determine in a public manner the fact, the amount, and the actual validity 
of the claim. A refusal to submit to determination, on the part of the 
alleged debtor, left the claimant free to pursue his right, and to prevent by 
force a deliberate attempt to evade justice. 

Article 1 of the Third Convention reads: 

The contracting Powers recognize that hostilities between themselves 

must not commence without previous warning, in the form either of a 

reasoned declaration of war or of an ultimatum with conditional declara- 

tion of war. 
Note the intended effect of the expression a “reasoned declaration of war’’; 
which implies that an absolute power to carry on war, without reason, affect- 
ing the general interests of civilization, is no longer to be tolerated. 

Article 1 of the Sixth Convention reads in part: 
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When a merchant ship belonging to one of the belligerent Powers 
is at the commencement of hostilities in an enemy port, it is desirable 
that it should be allowed to depart freely, either immediately, or after 
a reasonable number of days of grace, and to proceed, after being 
et with a pass, direct to its port of destination or any other port 
indicated. 


And in Article 2 we read: 


A merchant ship unable, owing to circumstances of force majeure, 
to leave the enemy port within the period contemplated in the above 
article, or which was not allowed to leave, cannot be confiscated. 


The belligerent may only detain it, without payment of compen- 
sation, but subject to the obligation of restoring it after the war, or 
requisition it on payment of compensation. 


Payment of compensation to the enemy! Could there be clearer proof 
that “sovereignty,’’ as an absolute right to rob and devastate even an 
“enemy” has in the modern mind passed into the discard? 

When there is on the earth a general will to peace, if it can find expres- 
sion, there will be peace; but there will never be a universal will to peace, 
until there is an open avenue to justice. It is idle to speak of peace through 
a court, so long as there is no free access to the court for those who are 
wronged; and the nations will never consent to an automatic international 
judicial jurisdiction, until there exists a court with a body of law to declare, 
so clear, so adequate, and so acceptable that a nation may safely submit a 
case to judicial decision with the assurance that it will be judged by the 
law, and not by the personal opinions, the theoretical prejudices, and the 
national interests of the judges;—for in any court empowered to judge with- 
out a definite law, there is deposited the authority of an absolute and irre- 
sponsible sovereign power. 

Among civilized nations the obstruction to peace is the imperfect organ- 
ization of justice; and the obstruction to the organization of justice lies in 
the selfishness and arrogance of those who would exercise their own arbitrary 
will. What the world most needs is a channel for the expression of public 
opinion; which is everywhere more for peace than for war, and more for 
justice than for injustice. Such a channel would be a series of general con- 
ferences for the clarification, revision and extension of international law, by 
the free consent and pledged honor of the nations that really care for justice. 

But do governments, through which alone nations can speak, really 
care much for justice? They care for domestic peace, for freedom from 
trouble, for popular applause, and most of all for continuance in power. 
All the good in the world has come from the outside of officialdom, which 
has a ready answer to all importunities for improvement. It will say it is 
busy, that other nations will not consent to an advance, that enough for 
the time has been accomplished, that these things are for the future. Only 
a very great and brave nation can lead in the advance of civilization. But 
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even such a nation can sometimes be deceived into passivity and acquies- 
cence. 

The greatest danger to civilization is that political expediency, in 
alliance with popular ignorance of international realities, will offer an empty 
shell; with the assurance that it contains a kernel of peace; a procedure 
which, to change the figure of speech, would only have the effect, not per- 
haps unintended, of running the whole movement of international reform 
into a blind alley, leaving the world to be controlled, as it has been in the 
past, by imperial and predatory designs. 

It may not be until the air-craft of the next war are hovering above 
our heads that we shall have the courage to ask who is responsible for a 
refusal even to propose a further legal limitation upon the initiation of 
military action. 


The PrEesIpENT. We shall now listen to Mr. Thomas Raeburn White, 
of the Philadelphia bar, on “ Limitations upon the Initiation of War.” 


LIMITATIONS UPON THE INITIATION OF WAR 


ADDREss BY THOMAS RAEBURN WHITE 
Of the Philadelphia Bar 


The subject upon which I have been invited to address you is— “ Limita- 


tions upon the Initiation of War.” In what I shall have to say I shall 
assume that “ Limitations’ means legal limitations, and that by the “‘initia- 
tion of war’’ is meant not merely the initial steps in a war, but the right, 
if it can. be so termed, to make war. Thus explained, the subject might 
be expressed: legal limitations upon the right to make war. 

By so defining my subject, it might be supposed I have ended my 
address, for it must be conceded that as yet there are no legal limitations of 
universal application upon the right to make war. Nevertheless, it may be 
profitable to discuss whether we can discern tendencies which in course of 
time are likely to result in limitations of this character. Such limitations 
must be imposed, if at all, by international law. International law is said 
by learned writers to have several sources. But whether it is derived from 
custom and usage, or from the decisions of courts, or from treaties, or from 
other sources, it must rest upon the common consent of nations or it has no 
real force. This common consent rests in turn upon public opinion, upon 
the opinion of the people of the various nations of the world as to the stand- 
ard of conduct which ought to govern states in their relations with one 
another. Such opinion is, of course, constantly changing, and the standard 
of conduct changes with it. When opinion everywhere agrees that a certain 
rule should be applied, it will be applied, but not before. 

When, therefore, we begin to speculate about future laws or rules of 
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conduct, we must give attention primarily to the opinion of the world as 
related to the subject in hand, and the direction in which such opinion is 
moving. There will always be differences between states which cannot be 
adjusted by diplomacy or by mediation. They must be settled in some 
way. They will be settled by war unless international law, based on the 
common consent of nations and the public opinion of the world, forces the 
contending parties to adopt another method of settlement. Other methods 
now in common use are arbitration and judicial decision. International 
law recognizes their existence but does not as yet undertake to compel their 
use to the exclusion of the use of force. 

What facts can we point to as indicating that international law will in 
time force the contending parties to adopt these or similar methods? When 
a text-writer or historian endeavors to ascertain whether an international 
rule has become law, he examines the customs and usages of nations, and 
treaties which have been concluded between them, especially those which 
contain clauses declaratory of the law or which bind many as opposed to 
few nations. But such a rule does not spring immediately into full life. 
Long before it becomes law by general usage and acceptance, the investigator 
will find evidences of its beginnings. These beginnings may be found in 
custom and usage not yet sufficiently general to have become a rule of 
conduct, or in treaties which have been made between particular states or 
groups of states. 

Arbitration has been used occasionally to settle international controver- 
sies from very early times, but until the beginning of the nineteenth century 
it could not be said to have been used sufficiently to have become a custom 
for the settlement of international differences, even as between individual 
states. The use of this method of settling international disputes, however, 
increased very rapidly after the treaty of 1794, between Great Britain and 
the United States, commonly known as the Jay Treaty. Under that treaty 
questions of very great importance, involving title to hundreds of thousands 
of square miles of territory, were adjusted by arbitration, questions which 
until that time it had been thought could only be settled by diplomacy or 
by war. 

It may, I think, be fairly said that as between the United States and 
Great Britain the method of adjusting differences by arbitration or judicial 
decision became a settled custom before the end of the nineteenth century. 
This conclusion is based not only upon the number of arbitrations between 
these two states, but upon the nature of the questions involved. Perhaps 
the most serious of these were those adjusted by the Geneva arbitration of 
the Alabama Claims. The circumstances giving rise to these claims had 
aroused much feeling on both sides of the Atlantic, and were thought to 
involve the honor of the contending parties. Arbitration was at first ex- 
pressly declined by Great Britain on the ground that the honor of the British 
nation was involved. 
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Arbitrations between the United States and other nations and between 
other leading Powers were much more frequent during the nineteenth 
century and the first part of the twentieth century than ever before. The 
exact number of agreements providing for arbitration, involving strictly 
international controversies, is somewhat in dispute but is certainly not less 
than one hundred and fifty. The number of claims adjusted under such 
agreements is, of course, very much greater. The United States, Great 
Britain and France were the countries most frequently resorting to arbitra- 
tion, although Portugal and Spain and the South American countries oc- 
casionally used it. It is known among practically all nations, although 
many have used it but seldom. With very rare exceptions the decisions 
have been accepted and faithfully performed. 

While judicial or semi-judicial methods have long been recognized by 
all nations as a suitable means of adjusting international controversies, 
it is, of course, not to be contended that custom or usage has as yet developed 
to the point where it requires the use of such methods to the exclusion of 
war. It cannot, however, be denied that many questions have been thus 
settled which might otherwise have led to war, and thus we see the begin- 
nings of a custom or usage which may ultimately ripen into a rule of law 
requiring such means to be used in all cases. 

Turning now to the other source from which we may perceive evidences 
of such a rule, namely, treaties concluded between various states, we find 
an even more fruitful field of investigation. We find the principle that 
arbitration or judicial settlement should be adopted in lieu of war, or 
should at least be tried before resorting to war, recognized in many treaties, 
particularly within the last fifty years. 

It is interesting to note that as early as 1856, in the Treaty of Paris, 
there is a clause which asserts that ‘‘Christian states should not go to war 
without previously attempting to adjust their disputes by arbitration.” 
Although it has not been observed that this injunction has been scrupulously 
regarded by Christian states since that date, it is interesting at least as a 
pious statement at that comparatively early period of what the rule of 
conduct ought to be. 

Treaties between the South American Republics and between them 
and the United States of America, having for their object the settlement of 
international disputes by judicial means, have been under consideration 
from an early date. One of the declared purposes of the Panama Congress 
of 1826 was to provide means for the amicable adjustment of disputes 
between American states, although the project was not then successfully 
carried through. It was revived from time to time, notably in 1831, in 
which year a conference of American Republics was held at the invitation of 
Mexico, and in 1847, and again in 1864, when congresses assembled at 
Lima, consisting of representatives of several of the leading countries of 
South America. 
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In 1880 a convention was signed between Chile and Colombia by which 
the two republics bound themselves to submit to arbitration controversies 
of whatever nature which might arise between them, and which could not 
be settled by diplomatic means. It was stipulated in this remarkable 
treaty that at the earliest opportunity the contracting parties should con- 
clude similar conventions with other South American countries ‘‘to the end 
that the settlement by arbitration of each and every international con- 
troversy should become a principle of American public law.” 

In 1881, Mr. Blaine, as Secretary of State, invited the independent 
countries of North and South America to participate in a general congress, 
to be held in Washington in the following year. This proposed congress 
was postponed from time to time, but was finally held in 1890. A plan was 
approved by this conference which declared that arbitration as a means of 
settling disputes between the American nations was adopted ‘‘as a principle 
of American international law.”’ It was declared that all controversies 
should be so settled except those which might imperil the independence of 
one of the parties to the dispute. This plan was approved and ratified by 
several South American states. It was rejected, however, by some of them 
and never actually came into effect. It is remarkable, however, as a state- 
ment, concurred in by the representatives of practically all the American 
Republics, that arbitration was recognized as a principle of American 
international law. 

Many other conferences have been held by the American Republics 
since the date last mentioned; the Pan American Union has been formed; a 
permanent court has been set up in Central America; conventions are now 
under consideration by the Pan American Union, which provide for the 
codification of international law in America; one of these conventions re- 
affirms in more specific terms the earlier declaration above referred to, that 
the arbitration or judicial settlement of all disputes arising between states 
is a principle of American international law. 

In 1890 the Congress of the United States, by resolution, requested the 
President to invite from time to time, as fit occasions might arise, negotia- 
tions with any other government with which the United States might have 
diplomatic relations “‘to the end that any differences or disputes arising 
between the two governments which cannot be adjusted by diplomatic 
agency may be referred to arbitration and be peaceably adjusted by such 
means.’ The British House of Commons, in 1893, adopted a resolution 
to the same effect, and expressed the hope that Her Majesty’s Government 
would lend its ready coéperation to the Government of the United States 
upon the basis of the said resolution. 

As a result of these two resolutions, a correspondence ensued between 
the representatives of the two countries. It is an interesting and instructive 
interchange of opinion as to the extent to which nations should agree that 
all disputes which might arise between them should be submitted to decision 
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by peaceable means. The correspondence was in the main conducted by 
Richard Olney and Lord Saulsbury. Mr. Olney’s position was the more 
advanced. A draft treaty was finally agreed upon which was submitted to 
the Senate by President Cleveland in 1897. It provided for the erection of 
certain arbitral tribunals and for the submission of all disputes without 
exception which might arise between the contracting parties to one or the 
other of such tribunals. One of these tribunals was to consist of three 
justices of the Supreme Court of the United States or judges of the Circuit 
Courts, and three judges of the British Supreme Court of Judicature; their 
decision by a majority of not less than five to one was to be final, even in 
cases of the utmost gravity which it was provided were to be submitted to 
the tribunal so constituted. 

In submitting this treaty to the Senate, President Cleveland strongly 
urged its ratification. He said: 

The experiment of substituting civilized methods for brute force 
as the means of settling international questions of right will thus be 
tried under the happiest auspices. . . . The examples set and the lesson 
furnished by the successful operation of this treaty are sure to be felt 


and taken to heart sooner or later by other nations, and will thus mark 
the beginning of a new epoch in civilization. 


The treaty was not acted upon, and was again submitted to the Senate 
by President McKinley. In the course of his inaugural address he said: 

Since this treaty is clearly the result of our own initiative, since it 
has been recognized as the leading feature of our foreign policy through- 
out our entire national history—the adjustment of difficulties by 
judicial methods rather than force of arms—and since it presents to 
the world the glorious example of reason and peace, not passion and 
war, controlling the relations between two of the greatest nations of 
the world, an example certain to be followed by others, I respectfully 
urge the early action of the Senate thereon, not merely as a matter of 
policy, but as a duty to mankind. 


This treaty failed of confirmation by the Senate, but is clear evidence 
of the growing conviction of the leading statesmen of the world that the 
time was fast approaching when a rule of international conduct should 
require that international differences should be settled by judicial means 
rather than by the use of violence. 

In 1899 the first conference at The Hague was held. It adopted a 
convention for the pacific settlement of international disputes, concurred 
in by twenty-six of the leading nations of the world. The convention was 
declared to be adopted for the purpose of ‘‘ obviating as far as possible the 
recourse to war in the relations between states.” It included an agreement 
to use good offices and mediation. It provided for an international com- 
mission of inquiry to examine into the facts in case of differences of an 
international nature not involving honor or vital interests. It provided fora 
system of arbitration and established the Permanent Court of International 
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Arbitration, consisting of a list of qualified judges who could be called upon 
for service when needed. Recourse to this court, however, was purely 
voluntary with the parties and there was no suggestion that it should be 
obligatory. This convention did not go so far as the instructions given to 
the American delegation by Secretary of State Hay, who proposed that this 
delegation should endeavor to procure a permanent tribunal, somewhat 
similar in structure to the existing Permanent Court of International Justice. 

In 1907 the Second Hague Conference made a decided advance upon 
the work of the first. It strengthened the provisions of the convention of 
the first conference relating to the measures taken for the peaceable adjust- 
ment of international differences, and recommended a plan for the establish- 
ment of a permanent court of international justice, which, however, did not 
become operative because no agreement could be reached as to the method 
of appointing judges. The final act of this conference was concurred in by 
forty-four states. As before, it did not undertake to make the resort to 
arbitration obligatory but left it optional with the parties. The sentiment 
in favor of the peaceable adjustment of international differences, however, 
was unquestionably growing at a rapid rate, as is clearly indicated by the 
fact that nearly all the leading nations of the world approved the principles 
laid down in the final act of this conference. 

Beginning with the treaty between France and Great Britain in 1903, 
a number of treaties were concluded between various Powers which had for 
their object an agreement to submit to arbitration controversies which 
might arise between the contracting states. The treaty referred to above 
was limited in its application to questions which did not affect the honor, 
independence or vital interests of the contracting states, and did not con- 
cern the interests of third parties. A little later seven treaties were con- 
cluded by the United States government with various Powers, having a 
similar purpose. These treaties, with certain amendments which did not 
improve their efficacy, were ratified and confirmed by the Senate in 1908. 

In 1911 two treaties, which were more advanced, were concluded be- 
tween the United States, on the one hand, and France and Great Britain, 
respectively, on the other. These treaties provided that all future differ- 
ences between the contracting parties which were justiciable in their nature 
should be submitted to arbitration. It was proposed that a Joint High 
Commission of Inquiry should be instituted, to which any controversy might 
be referred for investigation; among other questions which it might decide 
was whether a difference was justiciable in the sense of the treaty. These 
treaties, after having been negotiated with France and Great Britain, were 
amended by the Senate in such particulars that their usefulness was con- 
sidered to be seriously impaired and they were abandoned. 

During the first administration of President Wilson about thirty 
treaties were negotiated between the United States and various Powers, 
providing that all questions in dispute without exception should be sub- 
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mitted to an international commission for investigation and report before 
any other measure should be taken for the enforcement of its rights by either 
party to the contract. 

This is a brief sketch of conditions which existed at the time of the 
outbreak of the World War. The use of arbitration or judicial settlement, 
as a method of adjusting international differences, had become common 
between certain of the more enlightened states, and was very generally 
made use of throughout the world. A permanent court of arbitration and an 
international commission of inquiry had been established by the leading 
Powers of the world for use in this connection. These are certainly traces, 
and very plain traces, of the beginnings of a rule of international conduct, 
forbidding or limiting the use of war in controversies between states. The 
war intervened. During the period of the war the study of international 
relations was greatly intensified. We are too near the great conflict to 
endeavor to generalize regarding its causes or its ultimate effects, but at its 
close there is no question that the world was prepared to move forward 
rapidly toward a rule for the conduct of nations which should exclude such 
conflicts in the future. 

In connection with the treaty of peace there was established for the 
first time a League of Nations, to which practically all of the nations of the 
world have become parties. The Covenant establishing this League, 
formed as it was in connection with the settlement of a great conflict, con- 
tained certain provisions which seemed calculated to perpetuate the power 
of the victors, and was in some respects objectionable to statesmen in 
America and in other parts of the world. It was, however, a very great 
accomplishment for an international league of any kind to be established, 
which had for its object, among other things, the preservation of peace. 
It established an Assembly and a Council, whose activities were in large part 
centered about an effort to prevent conflicts from arising and to secure their 
adjustment before they had gotten beyond control. It also undertook to 
restrain war to a limited extent between the members of the League. The 
Covenant provides that disputes which may arise between members of the 
League will be referred to arbitration or judicial settlement if deemed suita- 
ble for such submission, and if not that they will be referred to the Council 
or Assembly for examination and report, and that the parties to the con- 
troversy will in no case resort to war until three months after the award by 
the arbitrators or the judicial decision or the report of the Council. 

These provisions of the Covenant of the League of Nations are sought 
to be enforced by an agreement between the members of the League that a 
member which resorts to war, in disregard of these provisions, shall ipso 
facto be deemed to have committed an act of war against all the other mem- 
bers of the League, who agree to oppose it by the use of economic pressure. 
Other measures are contemplated to be undertaken of a military or naval 
character upon recommendation of the Council. These provisions, con- 
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curred in by fifty-five nations, only eight non-consenting, must certainly be 
treated as having the force of general, if not universal, international law. 
They do not restrain war altogether, but they do restrain it pending an 
inquiry and decision and for three months thereafter. 

Another highly important provision of the Covenant was one which 
provided that plans should be formulated as soon as possible for a per- 
manent court of international justice. These plans have borne fruit, as all 
of you know, and the Permanent Court has been functioning at The Hague 
for a period of about three years. The statute creating the court did not 
give it obligatory jurisdiction, but eighteen or twenty states (although not 
as yet including any of the great Powers) have agreed that in certain classes 
of cases it shall have obligatory jurisdiction. 

In 1924, the Assembly of the League of Nations adopted a still more 
advanced protocol, which was thereupon opened at Geneva for the signature 
of the various states, members of the League. This remarkable document 
provides in brief that a war of aggression constitutes an international crime 
which must be restrained and punished by joint action of the members of 
the League. Wars of aggression are carefully defined. An aggressor 
nation is one which resorts to war in violation of the stipulation in the pro- 
tocol that it shall submit its disputes to pacific settlement in one of several 
ways mentioned, or which refuses to abide by the judicial sentence or ar- 
bitral award or unanimous recommendation of the Council, in matters 
submitted for peaceable adjustment under the protocol. The protocol has 
not as yet been adopted by any of the members of the League of Nations, 
but the fact that it was agreed to by the representatives of fifty-five nations 
of the world is evidence, and convincing evidence, that the public opinion of 
the world is rapidly approaching the point where it will sustain a rule of 
conduct forbidding altogether the use of violence in the settlement of inter- 
national controversies. 

I know there are many learned writers who seriously criticise the pro- 
visions of the various treaties, covenants and protocols which I have men- 
tioned, and who predict that none of them are any indication that the use 
of war as a means of settling international differences will ever be forbidden 
by international law. We are so close to the events which are happening 
about us that it is difficult to judge their trend. But we gain some light 
upon the probable course of human events by a consideration of the past. 
The comparison between the development of international law and of the 
common law of England has often been made. Both are founded upon 
custom and usage, and both have grown in ways which are strikingly 
similar. 

If we go back to the age of Glanville (the latter half of the twelfth 
century) we find conditions in the common law as regards methods of settle- 
ment of disputes between man and man very much in the same situation 
that they are today as regards disputes between one nation and another. 
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Up to that time the blood feud or private war was a well recognized method 
of redress by an individual who had suffered wrong. At first there was no 
restraint upon the use of such methods. Later there was restraint to the 
extent that a man might not resort to the blood feud until he had first de- 
manded his right in court and been refused. Still later the resort to violence 
to redress a private wrong was recognized as an injury to the King’s peace, 
and the injured party was compelled to accept compensation instead. After 
the jury trial came into use it was at first optional with the parties whether 
it should be used or not. In some instances the litigant had his choice 
between trial by battle and other methods; during the reign of Henry II, 
the claimant to land in the possession of another had to offer battle but the 
defender of his title could, if he preferred, refuse battle and put himself upon 
the grand assize. After peaceable methods of trial became better known, 
and permanent courts were established, it was not long comparatively 
speaking before the blood feud or private war fell into disuse and ultimately 
the use of violence to redress private wrongs was forbidden by law. 

In the age of Glanville there are said to have been lawyers. We know 
very little about them; how they were educated; what they thought about 
the common law, as they knew it; what development they anticipated. 
They could not have forecast the future with much accuracy, for while the 
world was not young, they had no experience by which the future could be 
judged. They had no written records, at least no sufficient and available 
records, of the development of any similar system of law before their day. 
They lived in a period which we now know was only the beginning of the 
orderly development of the common law. There is no evidence that they 
so understood it. They were probably, in their way, as busy as we, doing 
their daily tasks. There had just been established a permanent tribunal of 
sworn judges. There were twenty-one itinerant judges who went about 
on circuit. They heard great numbers of cases. Glanville himself was so 
busy that it has been seriously doubted whether he could have found time 
to write the book which bears his name. If the lawyers thought at all 
about the future of the common law, they were probably unable to discern 
its tendencies. They had no way to measure the forces which were all 
about them. 

But we of the present day are in no such position. We have before us 
the history of the development of a body of law founded upon custom and 
usage, developed by the decisions of the courts, greatly influenced by the 
opinions of learned writers, and changed or added to from time to time by 
executive decree or legislative action. We can, therefore, with some 
confidence predict the probable course of a body of law now in a similar 
process of development, especially when the comparison is so striking 
between methods now in use for the trial of international controversies and 
those used in the age of Glanville for the trial of private controversies. The 
facts now available to us show us clearly that the common law methods of 
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trial were then in a transition stage; reason was being substituted for force. 

The historian of the future will find the same evidence in this day as 
regards the methods of trial of international controversies. Seven hundred 
years hence, when he looks back upon this period and sees the rapid increase 
in the use of arbitration and judicial settlement; when he sees the establish- 
ment of an international court of arbitration of which frequent use is made; 
when he sees treaties of general application, some of them concurred in by 
nearly all the nations of the world, providing for the obligatory adjustment 
of disputes by peaceable means, at least before there shall be resort to war; 
when he sees the establishment of an international court of justice with per- 
manent judges; when he sees a declaration by the nations inhabiting the 
American continents that the settlement of international disputes by arbitra- 
tion has become a principle of international law in that section of the world; 
he will think that we of this day are singularly obtuse if we do not ap- 
preciate that we are nearing the time when public opinion will no longer 
tolerate resort to war by a state for the purpose of aggression or to redress 
real or fancied grievances. 

If we can look upon these events from the detached viewpoint of an 
historian, we cannot fail to see in them the rapid development of the inter- 
national conscience of the world to the point where it will forbid altogether 
the use of violence for the settlement of international controversies. When 
informed public opinion has reached this point, legal limitations upon the 
initiation of war will follow as a matter of course. The machinery for the 
formulation of such rules is already in existence; courts and other institutions 
needed for the peaceable adjustment of international differences have al- 
ready been organized and are at work. There are some great Powers not 
yet ready to surrender the position of advantage which their superior mili- 
tary strength gives them, and there are others which are so conscious of their 
own rectitude that they feel they cannot entrust the decision of questions 
affecting them to any external tribunal. 

A survey of the whole field, however, must convince the impartial 
observer that public opinion on this question is steadily rising to the point 
where questions of self-interest will be submerged in considerations for the 
general good. I look forward with entire confidence to the time not far 
distant, relatively speaking, when all international controversies of whatever 
kind must be submitted to an impartial tribunal for settlement, and war in 
violation of this rule will be forbidden by international law, sustained by the 
universal opinion of mankind. 


The PresipENT. Before we proceed to the discussion of these most 
able papers, the Secretary desires to repeat his announcement of this morning. 
The Recorpine Secretary (Mr. George A. Finch). For the benefit 
of those who were not here this morning, I would like to state that the tables 
for the dinner tomorrow night will be made up this evening after this meeting 
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adjourns, and all of those members who intend to come but have not made 
their reservations should make them tonight. The tickets may be obtained 
at the desk at the door. We will accept reservations tomorrow morning, 
but they will be limited to the number that we can accommodate in this 
room and we will not be able to give anybody any special places after to- 
night because, after the tables have once been made up, we cannot rearrange 
them; so those who delay until tomorrow morning will have to take a place 
not as well situated perhaps as the place which would be assigned to them 
if they made their reservations this evening. 

The PRESIDENT. We now have the opportunity for discussion. Each 
speaker, as you are aware, under our rules is limited to ten minutes. Each 
speaker will kindly announce his name for the use of the reporters as he 
arises. 

Professor Hart. Mr. Chairman and ladies and gentlemen: It is very 
difficult indeed to speak here with reference to subjects treated with such 
ability, such candor and such learning. I have three things that I wish to 
say, speaking from memory and without notes, which bear upon the great 
issue before us. 

The first is, Can some method be found by which mankind shall be 
relieved of the frightful drain of life, of treasure and of morals involved in 
wars?—a consummation which we all equally wish. And yet there is an 
opportunity perhaps to point out that it is not so simple, and, so easy, so 
continuous a process, as has been suggested to us, to reach the point where 
you have a universal public sentiment, a world sentiment which can be 
depended upon in order to protect the world itself from the ravages of war; 
it is a very long process, when you consider how many centuries of civilized 
life it has taken to bring the world to its present position, in which wars are a 
subject of comment, of discussion and animadversion. It is fair to believe 
that war is related to underlying difficulties connected with the nature of 
man and the organizations of men in nations and in communities; which 
difficulties have been in the way of the immediate or proximate consumma- 
tion of these wishes. 

The first weakness of the belief that war may be frustrated by legislation 
is an unwarranted confidence that analogies taken from the ordinary civil 
law as applied to individuals can be carried over to the relations between 
nations, great and small. For instance, there are communities within the 
United States composed of not more than 65 individuals or 65 families which 
govern themselves to a certain degree. There are tribes of savage men 
numbering not more than that number, and among those individuals you 
may build up a kind of state, a community. Suppose that, instead of 65 
savages or 65 families in a Kansas town, you have a community in which 
there are 65 families and one of them is Henry Ford and one of them is John 
D. Rockefeller and one of them is your humble servant. Suppose that in 
that 65 there are eight or ten people who have more than half the property 
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and in the members of their families count more than half the population of 
the community. You cannot build up an equal community upon that basis. 

That leads to a truth which is self-compelling; namely, that the world 
is not made up of equal units at all comparable to the individual units in a 
state, and least of all in our own country where we have 114,000,000 units. 
In a community of 65 we could not make a combination that would be 
stronger than Rockefeller; in a community of 114,000,000, you make com- 
binations of weak individuals who, combined, can hold their own against any 
great man or corporation. 

In the second place, the progress of arbitration and of peaceful settle- 
ment has not been quite so serene as we are led to believe. For instance, I 
observed with great pleasure that the last speaker dwelt upon the triumph 
of the Alabama arbitration. The Alabama arbitration was simply a method 
by which Great Britain might climb down gracefully. It was a great 
triumph for arbitration simply in the sense that arbitration of that kind is 
a convenient way of altering your course of life without agreeing that you 
have given in. Great Britain went into that arbitration with a previous 
pledge which made it impossible that the decision should be other than it 
was. 

I wish that I could feel the same confidence in the growth of a spirit 
in favor of an international court that some of the members of this Society 
seem to feel, in view of the history of the two Hague courts, first in 1899, 
second in 1907. Excellent courts, excellent judges in whom anybody could 
have confidence—courts which decided a considerable number of cases, 
some of them of significance,— Yet! A case well adapted to court determi- 
nation was that contest which arose between Great Britain and the Boer 
Republics in 1900. In that case neither Great Britain nor either of those 
republics made use of the opportunity for peaceful settlement. Nor did 
Russia nor Japan make use of it in the war of 1904; nor did Italy nor Turkey 
make use of it in the war of 1910, nor did any one of half a dozen Balkan 
Powers make use of it in the wars of 1912 or 1913. Next year, 1914, when 
there was a marvellous opportunity to settle international questions by 
peaceful and judicial means, not one single country of nearly thirty engaged 
in the war, so much as suggested a reference to the Hague Court, except 
that Serbia was willing that one small point might be referred to the Hague 
Court. If we judge by the use made of the facilities for peaceful settlement 
by a court of arbitration in the last quarter century, we must judge that they 
were a nullity. We are reluctant to let ourselves believe that they are 
a nullity; but we cannot foresee a world peace founded on court decisions. 

In the third place,—and this is the last consideration, Mr. Chairman, 
which I shall bring to the attention of this audience,—it seems to me that 
all the discussions on this subject rest upon an entirely unsafe basis, namely, 
the supposition that the 65 members of the great international body politic 
are equal in any respect or under any categories that you can write down. 





114 


I am perfectly aware that it is a fundamental thesis of the approved con- 
ventional, classical, international law, that all nations have equal rights. 
The United States of America does not recognize such a system. We 
recognize a disparity of races in our own borders. We have done so for 300 
years, ever since the colonies were founded. Take the African race: Have 
we treated them, our own people, who have been here for centuries, as equals? 
Do we treat the dark races in other parts of the world as our equals? We 
do not, because we cannot. The great nations of the world, especially the 
eight or ten most populous, possess the greater part of the wealth and the 
power, the accumulations and the opportunity of organizing public senti- 
ment: it is idle to suppose that they intend to pool their wealth or their 
influence. 

Gentlemen, we cannot deceive ourselves. It is not possible that those 
eight or ten great nations, of which the United States is at present poten- 
tially the most powerful, will enter into any permanent international 
agreements with other nations under which it may be possible to outvote 
them by the votes of 55 or 60 other nations, which combined have less than 
half the population or the power of the world. - If we desire to succeed in 
international peace and understanding, we must make arrangements which 
shall take into account the actual status and condition of the world. Ihave 
thought sometimes that this honorable Society, which has such a great 
opportunity to impress the public mind with its discussions and its findings, 
is too prone to address itself—to the recondite and the unpracticable. I 
pay again the most cordial tribute to the distinctive power, to the remark- 
able make-up and knitting together of the two papers to which we have 
listened, enlivening and enlightening. In other years, and possibly this 
year, I have listened in this Society to many discussions which seemed to 
rest upon a basis of what people thought thirty years ago was international 
law, and what some people think must be law now. We can arrive at no 
conclusion in this Society or in our press or in our literature upon this subject 
that is not based upon a realization of the actual conditions of the world, 
of the manner in which it is divided. 

We are talking about outlawing war. We cannot outlaw war in Herrin, 
Illinois. All the force of the great commonwealth of Illinois and all the 
force in the United States has been inadequate in the last two or three years 
to root out a repetition of civil war month after month in that little com- 
munity. Until we can maintain order in our own borders, how shall we go 
forth to the world with a scheme under which nations like ours are to furnish 
a standard of order for the rest of the world? I thank you. 

The PresipENT. Does any one else desire to speak? 

Professor CHARLES G. Fenwick. I do not know anything more dis- 
couraging than when a great man, whom many of us have looked up to for 
years, comes at the end of a long career of teaching to take a pessimistic 
view of the future. I trust that Professor Hart will pardon me if I make 
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comparison with a situation that occurred down in Virginia in 1788 when a 
great patriot, who twelve years earlier had been a leading figure in bringing 
on the Revolution and securing our independence, was called upon in the 
Virginia convention to give his support to the Constitution of the United 
States then pending ratification by that State. And Patrick Henry, to 
whom we all owe so much, could not see the possibilities of the new union. 
He could only see the world as it had been in his younger days, and regarded 
as visionaries those who had met in Philadelphia to devise a closer union in 
defiance of the laws of human nature. 

They actually proposed that Virginia, the sovereign State of Virginia, 
should enter a union on a plane of equality with the petty little States of 
Rhode Island and Delaware. 

““Why, gentlemen,” he said, ‘‘the sovereign State of Virginia will never 
yield to any association of little States that by a scheme of equality in the 
Senate can dominate our future.” And he went on to describe how the 
little States might agree together to tax the big State of Virginia and put 
upon it the burden of carrying the Union. He foresaw that the little States 
might come together and ruin the commerce of Virginia and reduce that 
prosperous State to penury. He pictured human nature as essentially 
quarrelsome, essentially fractious and ready to go to war, and he worked 
them all up to a pitch that, but for the more prudent counsels of Washington 
and Madison, might have prevented the ratification of the Constitution. 

There are differences between nations that can be made insuperable. 
Draw up a list of the things on which we differ, and it is certain we shall 
never be able to come together; but set down the things which we have in 
common, and proceed with those on which we are in accord, begin with what 
we agree upon, and sooner than we realize we shall find that the things we 
have in common far outweigh in number and importance the things that 
separate us. 

I think it must be said that in the past our statesmen, our politicians, 
and our foreign offices, if I may say so in this company, have emphasized 
the things that separate us, the things that divide us; and we as scholars, we 
as political scientists, should emphasize the things we have in common. 
We should proceed on the basis of doing what is more immediately practical, 
proceeding from the regulation of one common interest to that of another, 
and we shall find that our wolfish human nature, our leopard spots, our 
ineradicable tendency to fight, will disappear in the presence of the large 
body of common interests that bind us together. The union of the United 
States in its day was looked upon with suspicion. The outcome has belied 
the fears of its opponents. So too, a union of the nations of the world on the 
basis of their common interests, can in time be brought about. 

The PresipEnT. Is there any one else who desires to speak? It seems 
almost as difficult to agree upon what international law will be as upon what 
international law is. Both subjects may properly engage our attention. 
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I think I may be permitted to congratulate the Society upon a very inter- 
esting evening, upon the papers that have been read and the remarks that 
have been made. 

If no one else desires to speak, we shall adjourn until tomorrow morning 
at 10 o’clock, when the discussion will be continued. 

(Whereupon, at 10:10 o’clock p. m., the Society adjourned until 
Saturday morning, April 25, at 10 o’clock a. m.) 




















FOURTH SESSION 
Saturday, April 25, 1925, at ro o’clock a. m. 


The meeting was called to order at 10 o’clock a. m., by the Honorable 
Charles E. Hughes, President. 

The PresipEntT. It is now in order to resume and conclude the discus- 
sion of papers, and I will again remind you of the rule, which is strictly 
enforced, limiting each speaker to ten minutes. 

Admiral W. L. Ropecrers. Mr. Chairman and ladies and gentlemen: 
In the discussion yesterday on nationality I thought that there was a ten- 
dency to justify whatever law might be enacted on moral grounds, to bring 
in somewhere the idea of natural right, either the natural right of the in- 
dividual to transfer his nationality, or the natural right of the community to 
refuse it. It seems to me there is another ground on which transfer of 
nationality is to be considered, and that is on the fact that nationality 
confers membership in a competing economic group. If that is the case, the 
community derives an advantage from suitable immigrants, and, on the 
other hand, the individual obtains advantages from joining an economic 
group which suits him in his case; but with that advantage which he gains 
there are also obligations which loyalty to his new economic group obliges 
him to sustain in his person, and those are the obligations of patriotism and a 
single allegiance. 

In the early days of these United States we needed immigration, and the 
policy of the nation was to accept the transfer of nationality, because econom- 
ically we needed immigrants, but in our laws and in our diplomacy we justi- 
fied that need of immigrants on the ground of the moral right of the individual 
to transfer allegiance. Now we do not care for immigration so much and we 
are justifying our new conclusion on the moral ground of the right of the 
community to exclude. We talk about moral right, but I think if we do 
not look so much to the moral ground as we do to the economics, the basis of 
the law will be better established. For we can justify on principle the 
transfer of allegiance on economic reasons better than we can on the moral 
ground, which we have found opposed by other alleged moral grounds by 
other nations whose policies are not as ours. 

Mr. Houuis R. Barter. There is one thing which has not yet been said 
which is worth noting. We have spoken about the advantages of citizen- 
ship. I wish to say just a few words about the disadvantages of being an 
alien. 

We have in Massachusetts now a new law which provides that an alien 
cannot be admitted as a member of the Bar. That applies to aliens from 
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other States; it also applies to aliens who are residents of Massachusetts. 
The law since it was first enacted has been modified a little so that aliens who 
wish to become lawyers in Massachusetts may file their first papers, may 
then take the Bar examination, and if they pass may later on become lawyers 
when they get their final papers and become full citizens. 

There is one other thing which seems to me quite well worth noting. 
An alien in the United States coming, we will say, from Germany, must 
under the present law of naturalization continue to be an alien for a long 
period of time before he can become a full citizen. I have a client who left 
Germany in 1914 before the outbreak of the war;I think it was inJune. He 
had married an American woman in Germany. He wished to become a 
citizen of the United States and he wished his son, that was expected, to be 
born in the United States. So he left Germany with the full intention of 
giving up his German nationality and becoming American. He reached 
Massachusetts early in July, 1914. Then the war broke out. He owned 
some property in the shape of stock; the stock certificates being in London. 
What happened? The English Government promptly confiscated his 
property in England, and he came to me later on to know what he could do 
about it. He continued his intention to become a citizen of the United 
States and filed his first papers and in 1921 became a full citizen. He made 
claim on the Public Trustee in London for his stock; but he said no, he could 
not haveit. The Secretary of State in Washington said he could do nothing 
as my client in 1914 was an alien. Until 1921 he was a German citizen 
although he was domiciled in the United States. He was not really an alien 
enemy because he had left Germany and he had not become an enemy of the 
United States or of England. So there you are. 

There is considerable disadvantage in remaining an alien in the United 
States. Of course, you can escape military service. You all know how 
many did escape military service in 1917 and 1918 because they were aliens. 
We have in Massachusetts a law that an alien who claims exemption from 
military service because he is an alien is disqualified from becoming a lawyer 
in Massachusetts, and a Federal judge in Massachusetts went so far as to say 
that he forfeited his right to become an American citizen if he claimed exemp- 
tion on the ground of being an alien. But what I am leading up to is this: 
It has been said that the present naturalization laws of the United States 
need amendment, and I desire to second that proposition. It seems to me 
that the period which must elapse before an alien can become a full citizen 
is perhaps longer than it should be. I think that should be considered and 
the law amended. 

Mr. Frep K. Nietsen. Mr. President, I recall that towards the close 
of the meeting yesterday there was some little controversy whether we were 
talking policy or whether we were talking law, so I think I might take just a 
few minutes and see how nearly I can come to talking purely law. 

It seems to me that all points in the discussion yesterday as initiated 
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by the two gentlemen who read papers related to a question of resolving 
conflicts of law and of dealing with the question of dual nationality. I 
think there are few, if any, other subjects in relation to which authorities 
of our government have made such varying and inconsistent statements. 
This is probably due to a failure to appreciate the fundamental principle 
that this subject of nationality is governed by domestic law and in no way 
regulated by international law. We have conflicts of national laws with 
regard to citizenship, and we have no rule of international law to which these 
conflicts must yield; they are only resolved by naturalization treaties. 

Now, how is the subject to be treated? Mr. Flournoy suggested that 
we have dual allegiance and we should recognize that we have dual alle- 
giance where there is a conflict between the jus sanguinis and the jus solt. 
He denied that there was any dual allegiance when persons become natural- 
ized in this country and still remain nationals of their countries of origin. 
I submit that we have a situation of dual allegiance in such cases for the 
simple reason that the laws of the different countries are equal. A person 
naturalized here is a national of our country, but, of course, our laws are not 
superior to the laws of the country of his origin and he remains a national 
there. And our laws are not superior to international law, which recognizes 
the unrestricted sovereign right of nations in dealing with certain questions, 
including the question of nationality. Now, can those things be dealt with 
by international arrangement? I think they can if there is any tendency on 
the part of the nations to deal with them. I think they can be dealt with by 
international arrangements, but we should clearly have in mind the char- 
acter of our own laws. 

I presume the English laws are probably the most liberal laws now 
with regard to expatriation. It will be recalled that the United States for- 
bids expatriation in time of war, and I presume that in a sense it may be 
accurately said that this restriction on expatriation was somewhat extended 
in 1922 when Congress provided that an American woman who marries a 
foreigner shall not lose her American nationality even though she acquires 
nationality under the laws of her husband’s country. 

Now we have to my mind these two classes of dual allegiance, one that 
grows out of conflict between the theories of descent and birth and the other 
that grows out of naturalization in one country of persons who remain 
nationals of their countries of origin. I think Mr. Flournoy suggested in 
part a way of dealing with the situation brought about by the conflict of the 
jus sanguinis and the jus soli. I believe that specific stipulations might be 
framed based on the theory of election. I think that by treaty arrange- 
ments we could prescribe the conditions and the methods of election. 

As regards the other situation, which has been the one that has been at 
the bottom of so many controversies we have had with foreign countries 
because of our large alien immigration, I think that is not so difficult to deal 
with it, provided there is some disposition to deal with it. It will be remem- 
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bered that Mr. Hackworth cited a stipulation found in the Treaty of Ver- 
sailles and other peace treaties. The Allied and Associated Powers forced 
their enemies to stipulate that the latter would recognize any new national- 
ity acquired by the nationals of the enemy countries under the laws of the 
Allied and Associated Powers, and to regard such nationals in consequence 
of the acquisition of the new nationality as having in all respects severed 
their allegiance to their country of origin. I think that is effective. Per- 
haps it is more sweeping in its terms than any rules to which nations might 
generally assent, including the nations that forced the stipulation on Ger- 
many, but it does indicate a practical way, and a precedent is furnished for 
dealing with questions of this kind. While international law is in no way 
concerned with citizenship, except in so far as it recognizes the sovereign 
right of a nation to deal in an unrestricted way with the subject, it is not of 
such a nature that the nations cannot agree to rules dealing with these 
questions under consideration. 

I see Professor Garner here. He lamented the Citizenship Act with 
reference to the status of women enacted in 1922. We must bear in mind 
that to a certain extent at least we have popular government in this country. 
The women had obtained the vote shortly before that measure came before 
Congress. I think they often bombarded Congress for some legislation of 
that kind, but up to the time that women obtained the suffrage Congress 
was not very responsive. When this law did come up for passage there were 
only seven votes against it, as I recall, in the House, and none against it in 
the Senate. Now, that law has its difficulties, but certain measures that 
were pending there prior to its enactment were infinitely worse, and I think 
it is perhaps as good as we can have if the women are to be accorded 
the rights which they demanded and which Congress very promptly 
granted. 

Professor James W. GARNER. Apropos to what Mr. Nielsen said, I may 
say that this question has been brought up by the women in England, for 
they are pressing likewise for a law similar to that of September, 1922, in this 
country. The matter was referred to a joint committee of Parliament con- 
sisting of five lords and five commoners. The five lords reported unani- 
mously in favor of a bill similar to that enacted in this country, but the five 
commoners were unanimously against it. And so the situation remains as 
it was. 

I venture to believe that there is no need of worrying over the status of 
a person who has a double nationality. His position is not in any sense 
unfortunate. Asa matter of fact, the controversies that have arisen over the 
questions of dual nationality have not been irritating or serious. It is the 
unfortunate person who has found himself without any nationality that I am 
thinking of, who deserves consideration. This new married woman’s 
citizenship law has greatly multiplied the cases of persons without any 
nationality. Thesituation has become very serious. I understand that the 
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Solicitor of the State Department has had more irritating and difficult 
problems of this kind to deal with than almost any other. 

Under British law a British woman who marries a foreigner automatic- 
ally loses her British nationality. I referred the other day to the American 
consul who married a British woman. She automatically lost her British 
nationality, but she did not acquire American nationality. She was state- 
less. She could not get a passport to come to this country in order to live 
the required year to enable her to become a naturalized American citizen. 
If she had been a French woman, she would not have lost her French nation- 
ality, by marrying an American citizen because under the French law, and 
under the continental law generally, a woman who marries a foreigner does 
not automatically lose her nationality, but she retains her original nationality 
until she acquires the nationality of another country. I happen to know 
personally a number of French women who have recently married American 
citizens. Fortunately under French law they have not become stateless, as 
they would become if they were British subjects. 

Now if we could have a general agreement, a general application of the 
French principle, that a woman does not lose her original nationality until 
she acquires the nationality of a foreign country, these cases of stateless 
persons would become very rare, if not nonexistent. So it seems to me the 
urgent thing needed is not necessarily international regulation on the sub- 
ject, but uniformity of municipal regulation and practice. 


BUSINESS MEETING 


The Presipent. If no one else desires to speak, we will consider the 
time allowed for discussion as expired and will now proceed to the general 
business of the Society. The first order of business is the report of the 
Committee for Extension of International Law. Is Professor Reeves ready 
to report? He does not seem to be present. We will pass that until he 
arrives. 

We will call for the report of the Committee on Selection of Honorary 
Members. Professor Wilson? 

Professor GEORGE GRAFTON Witson. Mr. President, the committee 
and the Executive Council have to recommend to the Society the name of 
Henri Fromageot, of France, who succeeded M. Renault in the great office 
of legal advisor to the French Government. M. Fromageot was also for a 
long period the President of the Anglo-American Mixed Claims Commission 
which sat in this country and abroad deciding the outstanding claims be- 
tween the United States and Great Britain. He terminated his office in 
that capacity, I think, about a year and a half ago. The work which he did 
was of such preéminently satisfactory character to both governments that 
he has, you might say, become a man who has inherited very properly the 
reputation of his predecessor M. Renault, and as M. Renault was one of our 
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most distinguished honorary members, we are very glad to recommend M. 
Fromageot as the honorary member for the year. 

(On motion by Mr. Kingsbury, duly seconded, M. Fromageot was unan- 
imously elected an honorary member.) 

The PresipENtT. The next item of business is the report of the Com- 
mittee on Revision of the Constitution. Mr. Kuhn? 

Mr. Artuur K. Kunn. Mr. President and members of the Society: 
In accordance with a resolution of the Society adopted at its annual meeting 
last year a committee was appointed by the President to consider the ad- 
visability of making amendments and bringing the Constitution more into 
line with the experiences and needs of the Society after the eighteen years of 
its existence. The committee has had conferences and submitted a report 
to the Executive Council. That report, containing certain amendments to 
the Constitution, was considered by the Council and was amended by the 
Council, and as amended was taken as the final report of your committee. 
I now have the honor of reporting those proposed amendments to the 
Society. 

(The Recording Secretary distributed the following printed report of 
the committee containing notice of the proposed amendments to the Con- 
stitution, which had been sent to the members in advance of the meeting, 
in accordance with the constitutional provision) : 

April 6, 1925. 
To THE MEMBERS OF THE AMERICAN SOCIETY OF INTERNATIONAL Law: 


In accordance with a Resolution of the Society adopted at its Annual Meeting on April 
.26, 1924, a Committee was appointed to make ‘‘a study of the Constitution of the Society 
with a view to consider the advisability of amendments thereto for bringing it more into line 
with the experience and needs of the Society after the eighteen years of its existence” .. , 

The undersigned Committee have, after careful consideration, reached the conclusion 
that as few amendments as possible should be made, having in view the successful operation 
of the Constitution since the founding of the Society. 

The following amendments are proposed, and have received the approval of the Execu- 
tive Council: 


Amend Article IV to read as follows: 
ARTICLE IV 
Officers 


The officers of the Society shall consist of a President, an Honorary President, three 
Vice-Presidents, such number of Honorary Vice-Presidents as may be fixed from time to 
time by the Executive Council, a Recording Secretary, a Corresponding Secretary, and a 
Treasurer, all of whom shall be elected annually, and of an Executive Council composed 
of the foregoing officers, ex officio, and twenty-four elected members, whose terms of 
office shall be three years, except that of those elected at the first election, eight shall 
serve for the period of one year only and eight for the period of two years, and that any 
one elected to fill a vacancy shall serve only for the unexpired term of the member in 
whose place he is chosen. No elected member of the Executive Council shall be eligible 
for reelection until the next annual meeting after that at which his term of office expires. 

The Recording Secretary, the Corresponding Secretary and the Treasurer shall be 
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elected by the Executive Council. The other officers of the Society shall be elected by 
the Society, except as hereinafter provided for the filling of vacancies occurring between 
elections. 

At every annual election candidates for all offices to be filled by the Society at such 
election shall be placed in nomination by a Nominating Committee, which shall consist 
of the five members of the Society receiving the highest number of ballots cast by the 
members at the first session of the Annual Meeting of the Society. The Executive 
Council may submit a list of nominees. 

All officers shall be elected by a majority vote of members present and voting. 

All officers of the Society shall serve until their successors are chosen. 


[Notr. The foregoing amended article limits the active Vice-Presidents to three, 
instead of nine or more, as heretofore, and provides for Honorary Vice-Presidents, the 
number to be fixed from time to time by the Council. It also provides that the Nomi- 
nating Committee shall be elected by the Society, instead of by the Council, as hereto- 
fore. It also eliminates obsolete matter relating to the founding of the Society.] 


Amend paragraph 1, Article V, to read as follows: 


1. The President shall preside at all meetings of the Society and of the Executive 
Council and shall perform such other duties as the Council may assign to him. In the 
absence of the President at any meeting of the Society his duties shall devolve upon one 
of the Vice-Presidents to be designated by the Executive Council, or by vote of the 
Society. 


[Nore. The only change effected is the addition of the words “or by vote of the 
Society.”’] 


Amend Article VII to read as follows: 


ARTICLE VII 
Resolutions 


All resolutions relating to the principles of international law or to international re- 
lations which shall be offered at any meeting of the Society shall, in the discretion of the 
presiding officer, or on demand of three members, be referred to the appropriate com- 
mittee, or to the Council, but no vote shall be taken until a report shall have been made 
thereon. 


[Norre. The only change here is the addition of the words ‘‘relating to the prin- 
ciples of international law or to international relations.’’] 


Amend Article VIII to read as follows: 


‘This Constitution may be amended at any annual meeting of the Society by a two- 
thirds vote of the members present and voting. Amendments to the Constitution may 
be proposed by the Council, or by a communication in writing signed by at least five 
members of the Society and deposited with the Recording Secretary within ten months 
after the previous annual meeting, and any amendments so deposited shall be reported 
upon by the Council at the succeeding annual meeting. All proposed amendments shall 
be submitted in writing to the members of the Society at least ten days before the meet- 
ing at which they are to be voted upon and no amendment shall be voted upon until the 
Council shall have made a report thereon to the Society. 
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[Nore. The amended article changes the requirement of a majority vote to a two- 


thirds vote and provides that amendments must be voted on at an annual meeting. It 
also clarifies the procedure for proposing amendments to the Constitution.] 
All of which is respectfully submitted. 


Artuour K. Kuun, Chairman. 
Paiurre MarsHAuut Brown, 
Georas A. Finca, 

Wituram I. Hot, 

Howarp THayer Kincssury, 
THomas RAEBURN WHITE, 
Gerorce Grarron WILSON, 
Committee. 


Mr. Kun (continuing). Unless called for I shall refrain from reading 
the proposed amendments as they have all been printed, but I shall add just 
a few words of explanation. The committee felt that very few amendments 
were necessary in view of the successful working of our old constitution. In 
brief, these amendments make the following changes: 

Instead of having a large number of Honorary Vice-Presidents, it was 
thought best to have a small number of active Vice-Presidents whose duty 
it should be to preside during the absence of the President. The Society 
by a vote may select any one of the three to preside in the absence of the 
President. 

As to Honorary Vice-Presidents, the Society is to fix their number, and 
when they attend the meetings of the Society they shall have the right of 
voting in the Executive Council as heretofore. 

Then, with regard to the election of officers, instead of having a nomi- 
nating committee appointed by the Executive Council, the committee felt 
that that should rest with the body of the Society. So these amendments 
propose that a nominating committee of five members be elected by the 
Society at its first session of the Annual Meeting, and this committee shall 
propose candidates for the offices. 

Then there is a proposed change with regard to resolutions to go before 
the Executive Council before being passed upon by the Society. As you 
will see in Article VII, that is accomplished by adding the words “relating to 
the principles of international law or to international relations.”’ Those 
matters must go before the Executive Council for report before being acted 
upon by the Society, but all procedural matters and regular matters of 
parliamentary action can be dealt with by the Society itself. That was a 
change which we had found necessary and really had been passed by the 
Council two years ago. 

Finally, a change in the amending clause of the constitution requiring 
a two-thirds vote instead of a majority vote in view of the fact that only a 
small minority of the Society attends the Annual Meetings. 

With those changes I think we have sufficiently elucidated these pro- 
posed amendments, and I present the report on behalf of the committee. 
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The Presipent. Gentlemen, you have heard the report of the com- 
mittee. I understand that the proposed amendments as embodied in 
this circular have been sent to all members of the Society. What is your 
pleasure? 

Professor Witson. Mr. President, I move the adoption of the com- 
mittee’s report. 

Dr. Scotr. I second the motion. 

The PresipENnT. It has been moved and seconded that these amend- 
ments be adopted. Are there any remarks? 

Professor Fenwick. I should like to inquire whether the Honorary 
Vice-Presidents as provided in Article IV are to be any different from the 
Vice-Presidents whom we have had thus far. The Executive Council 
apparently includes the Vice-Presidents as officers of the Society. Are the 
Honorary Vice-Presidents to be active officers of the Society and members 
of the Executive Council with a vote, as in the past? If so, how do the 
Honorary Vice-Presidents differ from the existing Vice-Presidents? 

Mr. Kunn. The Honorary Vice-Presidents continue to have a seat in 
the Executive Council. The experience of the Society has been, however, 
that comparatively few in number of the Honorary Vice-Presidents attend 
the meetings of the Executive Council, and so we felt that those who did 
take the trouble to attend should be continued in the power of avote. The 
Vice-Presidents, of course, are also ex officio members of the Executive Coun- 
cil. The differentiation between the three Vice-Presidents provided and 
the Honorary Vice-Presidents I should say would be in the main that the 
Vice-Presidents would feel the responsibility of attending the meetings 
because they might be called upon to preside at one or another of the 
sessions at which the President would be unable to preside. The Honorary 
Vice-Presidents had no such obligation. 

The PresipentT. Are you ready for the question? 

Professor Fenwick. Mr. President, it seems to me these amendments 
to the constitution are all good in their way, but do not go far enough, and 
I would like to put it on the record that when amendments were proposed I 
entered a few suggestions which I think we might consider for subsequent 
action. I am inclined to think that it is not desirable to have an Executive 
Council with a large number of Vice-Presidents who are not active partici- 
pants in the work of the Society. Thoseof us who are devoted totheSociety, 
who give our time and our labor to the Society, and who feel very keenly the 
value of the work that it is doing, would like to have an Executive Council 
which represents all the interests of theSociety. Ifwe havea large numberof 
Vice-Presidents, whether we call them Vice-Presidents as such or Honorary 
Vice-Presidents, who are not taking an active interest in the Society, who 
may perhaps attend our annual meetings but who are not really giving their 
time and their labor to the promotion of its welfare, I think we rather tend to 
hold back the progress of the Society, and I should much prefer that the 
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Executive Council, which really has a very large and important office in the 
determining of the affairs of the Society, should be limited to persons actively 
interested and should not include those who because of distinction in the 
world of statesmanship and politics have been made Vice-Presidents but who 
are not for reasons of their own actively promoting our interests. That is 
the first point that I should like to call attention to, and I regret that the 
amendments offered do not limit our Executive Council, whose functions I 
feel should be developed, to the group of those actively interested in promot- 
ing the welfare of the Society. 

Secondly, I could have wished that the amendments might have in- 
cluded the dropping of the Executive Committee. The Executive Com- 
mittee, appointed by the Council, is not a representative group. We have 
had in the past a President who was actively interested in the Society. We 
have now a President actively interested in it. If any emergency should 
arise, when a prompt decision has to be taken, I should far prefer to have 
the President take it than to have it turned over to an Executive Committee 
of the Council which is not representative of the Council and very far from 
being representative of the Society. I regret that that amendment could 
not have been made. 

Further, I could have wished that the amendments include some 
method by which the program committee of the Society could have been 
brought more closely into touch with various interests of the members. 
Perhaps that is not a subject calling for an amendment, but if I may take 
just one moment more of the Society’s time I would like to stress my concern 
upon that point. 

There are two chief interests in our Society. One is the popular pres- 
entation in scientific form of current questions of international law. That 
phase of our interest, I take it, was well represented by the program yester- 
day. Current questions treated scientifically, but from a point of view that 
appeals to the general public. On the other hand, there is a group in the 
Society of those who are interested in the development of the science as such. 
Quite naturally they are chiefly those engaged in the teaching of the subject. 
That interest of the Society was adequately cared for in our meetings on 
Thursday when we teachers discussed our problems. The teachers’ con- 
ference has been most profitable, but I could wish that the subjects dealt 
with be carried on in our programs year after year. 

For the past two years before this meeeting we have succeeded in having 
one session devoted to the development of international law as a science. 
I would, therefore, take this occasion to impress upon the Council the de- 
sirability, in the appointment of a program committee, of emphasizing both 
those interests in the Society, so that perhaps one day of the two days of the 
annual meeting could be given to the science of the subject and the other day 
to the study or discussion of the more current questions of present interest. 

The conference of teachers is creating a permanent committee, and 
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perhaps one way of meeting the situation might be by having a committee 
of the teachers’ group represented on the program committee. I am sure 
I shall not be misunderstood if I say that the teachers of international law in 
the colleges, the professors in the universities, are not coming to Washington 
for a program limited as yesterday’s was. That does not imply any criticism 
of the character of the papers, which were of the usual high character that 
we have had at other meetings, but it means that the substance of the papers 
did not deal with the problems that professors of international law are 
interested in. We can read those papers in a journal. They deal with 
subjects that we are already familiar with. We want to discuss the develop- 
ment of international law, and I could wish that our program committee 
might give due weight each year at our meetings to that subject. I regret 
the time I have taken, Mr. President. 

Professor Mantey O. Hupson. Mr. President, could there be a 
statement as to just what the effect of the amendment is? 

The PresipEnT. There was a statement made by Mr. Kuhn. If there 
is any particular point, Professor Hudson, that you would like to have 
amplified, Mr. Kuhn will explain that. 

Professor Hupson. It is not quite clear to me just what is the amend- 
ment. 

The Presipent. There is a footnote to each article which states just 
what the amendment in each case achieves, but if there is any particular 
point that you would like to have elaborated, I am sure Mr. Kuhn would 
make a further report. 

Professor Hupson. I would be very pleased to hear Mr. Kuhn speak 
of the last sentence of the first paragraph of Article IV as it would be 
amended. 

Mr. Kunn. There has been no change whatever in that phrase. That 
is taken from the constitution as it now stands. It has been customary in 
this Society that outgoing members of the Executive Council should not be 
eligible for reélection until one year after they have gone out of office. 

The Presipent. The question is on the adoption of the proposed 
amendments. Are there further remarks? 

Professor Hupson. I would just like to say that I think it is somewhat 
undesirable to emphasize the office of Honorary Vice-Presidents. I should 
like to see the Society keep itself in the general category of learned societies, 
and I doubt if the emphasis that Mr. Kuhn has placed on the office of 
Honorary Vice-President is in that direction. 

Mr. Kuun. I should like to say a word on that. I quite understand 
the motive underlying the suggestion of Professor Hudson, but I shall an- 
swer for the committee that that is very far from their intention. Of course, 
it lies entirely with the Society as to whom they shall elect as an Honorary 
Vice-President, but our experiences, certainly during the last few years, 
would tend to show that the Honorary Vice-Presidents are all men who have 
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taken in their time, and who still to a large extent take, an active interest in 
the welfare of the Society, and who are actively engaged in some branch of 
international law. I would like to ask Professor Hudson to refer to the list 
of our Honorary Vice-Presidents and confirm that fact by reference. But it 
lies entirely with the Society to elect Honorary Vice-Presidents of the charac- 
ter indicated. We have always a certain number of men who have served 
the Society and who are perhaps unable by reason of official duty or other 
preoccupations to take the immediate active burdens of the Society in hand. 

(The motion for the adoption of the proposed amendments to the 
Constitution was put and unanimously carried.) 

The PresipENT. We shall return now to the report of the Committee 
for Extension of International Law. Professor Reeves? 

Professor Jess—E S. Reeves. Mr. President, the committee desires to 
make, or I should rather say is prepared to make, a verbal report only. Its 
verbal report to the Society as a whole will be a relation of its immediate 
activity, an activity created by reference to this committee by the Council of 
a question presented to the Council as to the nature and the extent of the 
coéperation which the American Society of International Law might prop- 
erly take with reference to the work already begun by the committee of ex- 
perts for the furtherance of international law, under the auspices of the 
League of Nations at Geneva. 

I make this verbal report to the Society, stating the activity upon which 
the committee is now and has been engaged, particularly for the purpose of 
overcoming the conclusions which might be drawn from a statement, in 
particular the head-line in the morning paper, from which one might draw 
the conclusion that the American Society of International Law has already 
committed itself to coéperation with what is called the codification under the 
auspices of the League of Nations. 

In order to overcome whatever misapprehensions may have been created 
by the perusal of the morning paper, I may say that your committee has 
been engaged in preparing a report to be presented to the Council of this 
Society at its request concerning the nature, the character and extent possible 
of the suggested coéperation. Having that matter in charge at the present 
time, the committee is unable to give a more definite report with reference to 
the general question within its scope of duty of the extension of international 
law. I make, therefore, this verbal report by way of communication of in- 
formation to the Society to which I think it is justly entitled. 

One other matter might be considered with reference to the report,—we 
make it as a part of the report, but it is in the nature of a request,—that here- 
after as long as our Standing Committee on the Extension of International 
Law continues to exist, the committee on the program of this Society for its 
annual meeting be in contact with and receive suggestions from the Standing 
Committee on the Extension of International Law, in order that at least a 
portion of the program may be devoted to topics which that committee has 
under consideration. 
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The PresipEeNT. We will now have the report of the Committee on 
Nominations. 

Professor ALBERT BUSHNELL Hart. I rise to a point of inquiry which 
Professor Reeves can answer, doubtless. I understand that under the report 
of the committee the Society itself is not committed to a codification of inter- 
national law or to a codification in conjunction with the League of Nations. 
That is, no action is recommended. 

Professor Rereves. I will answer the inquiry in this way: There has 
been no request made for assistance by way of codification or in connection 
with codification further than what might be called a preliminary step for the 
development of international law. It may be that that development of in- 
ternational law may take the form designated by some as codification, or 
it may take a form which might be designated by others as international 
legislation. 

In the first place, the extent of the request I may say—and I think it is 
not out of order to present that information to the Society—is simply that 
the Society, not merely through committees raised for the purpose, but in 
any way it might deem proper, possibly as the result of some special session 
of some committee, might consider and come to some conclusions as to what 
topics are suitable for what we may call international legislation. That is as 
far as this committee of experts has as yet gone, and this is the extent to 
which coéperation is asked, merely that this Society, like other societies, 
consider what topics are appropriate to international law as the result, let 
us say, of international conferences. 

Secondly, this Society, like other societies, is asked to forward to that 
committee of experts whatever it may have in its possession in the way of 
public proceedings or papers which may tend to throw light upon that 
general question. Nothing further at present is asked either of this Society 
or, as I take it, of any other learned society in the field. 

Professor JAMES W. GARNER. May I ask Professor Reeves what his 
recommendation is in regard to the action upon this invitation? It was not 
quite clear in my mind. 

Professor Rerves. I shall first ask the permission of the President of 
the Society and the President of the Council to summarize a report which 
has not been presented to the Council and which cannot be until today. 
There is nothing esoteric about it, it seems to me. If it would be proper 
for me to summarize a report which has not been made and which has not 
been presented, I shall be only too glad to accede to Professor Garner’s 
request. 

The PresipENT. I should suggest that the question of report to be 
made to the Executive Council would be a distinct matter, but there is no 
limit that I know of to be assigned to the report of the committee on the 
question of international law which is confided to the discretion of the 
chairman. 


Professor ReEvEs. Mr. President, I would state, then, that it was the 





130 


opinion of the Committee on the Extension of International Law that this 
Society has already formulated its conception; it has already acted in such 
way as to show its sympathetic support of any serious undertaking under 
whatever auspices for the amelioration and furtherance and development 
of international law; that this Society has done so particularly as a result of 
some of the recommendations made by the Advisory Commission of Jurists 
at The Hague looking toward the creation of a Permanent Court of Inter- 
national Justice. Some of the recommendations of that Advisory Com- 
mission were that the Society should consider various methods for the 
improvement, for the restatement, of international law, and further intro- 
duction into international law of subjects not now international law which 
might properly become so; that this Society had given two annual meetings 
very largely to the consideration of topics of that sort; that it has created 
several committees for the consideration of special topics under that general 
head; and that in every way possible during the life of this Society it has 
shown a willingness to codperate in the perfection and the development of 
international law. 

Its activity with reference to the Commission of Jurists was probably 
intensified somewhat by the distinguished connection with that commission 
of its honorable president, Mr. Elihu Root. Now this invitation comes to 
this Society, as to other learned societies in the same field, from another com- 
mission created not unlike the Advisory Commission for the creation of the 
World Court. Upon that commission there is an honored and esteemed 
member of the Society, Mr. Wickersham. Therefore, we feel it is quite 
consonant with the spirit and purpose of this Society and in line with its 
activity to codperate, to the extent at least that it is asked, with the work 
that has begun, and to do it in this way: that a committee be created for the 
purpose of considering specially the specific request made at this time, 
namely, the consideration of topics properly to be considered; to have that 
committee consider the question of topics; to have that committee report 
to the Executive Council; to have the Executive Council consider at a 
special meeting the report of the special committee and the result of the work 
of the Executive Council then to be forwarded to the Commission of Experts 
at Geneva. 

Professor GARNER. I am very much obliged, Mr. President, for that 
explanation. I understand, then, that this Society is not willing simply to 
content itself with confessions of keen sympathy and proven interest, but 
that it is willing to go further with concrete suggestions which may be 
helpful to the Commission of Jurists. 

Professor Reeves. I must modify Professor Garner’s conclusions in 
one respect, that I was merely submitting the conclusions of the committee. 
Those conclusions of the committee will be passed upon by the Executive 
Council. 

Professor Hart. Mr. President, we are listening to accounts of what 
this Society is doing or is to do. I submit that the American Society of 
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International Law can act in a matter of legislation only through its annual 
meeting, that being the only occasion upon which the members are present. 
It may further create or give certain powers to its committees or its Council 
under vote. It may perhaps give power to a committee not a standing 
committee, a special committee, under its votes. However, if I understand 
the action proposed, it is that there shall be a report of a committee which 
shall be transmitted to the Council; and if that Council is favorable, the 
report will then be communicated to organizations in other parts of the 
world. Such a report commits the American Society of International Law, 
which is perfectly within its rights if it so directs. But it would seem to me 
that, as a matter of a constitutional law of the Society, the procedure sug- 
gested will virtually commit this Society in advance and without discussion 
to principles, and in part to methods, of codification of international law, 
which may be elsewhere suggested, without testing the opinion of the mem- 
bers or giving an opportunity for disinterested argument. 

Professor GARNER. I should like to suggest to Professor Hart that this 
Society has already considered the subject of codification. We had a com- 
mittee appointed here; we had a report; and, if I remember correctly, certain 
topics were suggested as appropriate subjects for codification. Am I not 
right, Dr. Scott? 

Dr. JAMES Brown Scott. Yes. 

Professor GARNER. So, as a matter of fact, the Society has already 
committed itself. 

Professor Hart. I would simply like to say that there is a difference 
between what you may call intra-mural codification and world codification. 

The PresipentT. Are there any further remarks upon the report of the 
committee? If not, we shall proceed to the report of the Committee on 
Nominations, if that committee is ready to report. 

Mr. Kuun. Mr. Lester H. Woolsey, the chairman of the committee, 
is notin the room. I shall make the report as requested for the committee. 
The committee appointed by the Council consists of Mr. Woolsey, Colonel 
Kingsbury, Professor Reeves, Mr. Temple and the speaker. The report of 
the Committee on Nominations is as follows: 


REPORT OF THE COMMITTEE ON NOMINATIONS 


OFFICERS FOR 1925-1926 

Honorary President: Elihu Root 

President: Charles Evans Hughes 

Honorary Vice-Presidents: 
Simeon E. Baldwin Robert Lansing 
Charles Henry Butler John Bassett Moore 
Frederic R. Coudert Oscar 8S. Straus 
Jacob M. Dickinson George Sutherland 
George Gray William H. Taft 
Charles Noble Gregory George Grafton Wilson 
Harry Pratt Judson Theodore S. Woolsey 





Vice-Presidents: 
James Brown Scott 
David Jayne Hill 
Chandler P. Anderson 
Executive Council to serve until 1928: 
Hollis R. Bailey, Massachusetts Fred K. Nielsen, District of Columbia 
Harry A. Garfield, Massachusetts Edwin B. Parker, Texas 
Frank E. Hinckley, California Pitman B. Potter, Wisconsin 
Charles Cheney Hyde, New York W. W. Willoughby, Maryland 


Respectfully submitted, 


Lester H. Woo.sey, Chairman. 
ArtTuour K. Kuan, 

Howarp THAYER KINGSBURY, 
JEessE S. REEVEs, 

H. W. Tempe. 


The Presipent. The Chair finds that there is no one of the Vice-Pres- 
idents present who is not included in the report of the committee, and, with 
the consent of the Society, I shall ask Admiral Rodgers, chairman of the 
Executive Council, to take the chair during the discussion of the report of 
this committee. 

(Admiral Rodgers thereupon assumed the Chair.) 

The CuarrMAN. The question is on the action of the Society upon the 
report of the Committee on Nominations. Is there a motion? 

Professor PHitip MarsHALL Brown. I move that the recommenda- 
tions of the Nominating Committee be accepted. 

(The motion was duly seconded and carried.) 

Mr. Kunn. Mr. Chairman, the last motion accepts the report of the 
committee. I might remind the Chairman and those present that that 
report does not preclude any other or further nominations that any member 
of the Society may care to present. If no other nominations have been 
offered, a motion would then be in order, I presume, to instruct the Secretary 
to pass one ballot for all the nominees. If there are no other nominations 
I take it upon myself to move that the Secretary be instructed to cast one 
ballot for all of the candidates for the offices for which they have been respect- 
fully nominated. 

Dr. Scotr. I second that motion. 

(There being no further nominations, the motion that the Secretary be 
instructed to cast one ballot for all of the candidates proposed by the 
Committee on Nominations was put and carried. Secretary Finch reported 
that he had cast the ballot for the gentlemen recommended by the Nomi- 
nating Committee and that they were declared duly elected officers of the 
Society.) 

(President Hughes thereupon resumed the Chair.) 

The PresipEenT. Gentlemen of the Society: I appreciate most deeply 
the honor that you have conferred. A distinguished American once defined 
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a constitutional lawyer as one who had left the practice of law and gone into 
politics. I suppose an international lawyer may be regarded in certain in- 
stances as one who has left the low levels of policy and has been lifted into 
the higher air of pure reason. I have no doubt that this is a learned Society, 
of which I am an humble member, but it is a learned Society with objects 
which I am happy to say are becoming increasingly definite and very prac- 
tical at this time. I consider it a great pleasure to serve the Society in any 
way that is possible. 

We now come to miscellaneous business. Does any member desire to 
bring any matter before the Society? (After a pause). If there is no 
further business to be brought before the Society, before adjournment, may 
I state that the members of the Executive Council are requested to meet 
immediately after adjournment. A motion to adjourn is in order. 

Professor Danie, C. Stanwoop. Iso move, Mr. President. 

(The motion was duly seconded and carried, and the Society, at 11.12 
o’clock a. m., adjourned.) 
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Col. and Mrs. H. C. Smith 
Stanley F. Smith 
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Mr. and Mrs. Ellery C. Stowell 
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The ToasTMAsTER (Hon. Charles Evans Hughes). Your Excellencies, 
members of the American Society of International Law, ladies and gentle- 
men: Relieved of the tension of serious discussion, we may now enjoy an hour 
of relaxation and gratification. I think I may congratulate the Society upon 
a most successful meeting, notably because of the large number in attendance 
and the influential character of the representation here. We have many 
teachers of law, teachers of international law, who have honored us with their 
presence, and not satisfied with the opportunities afforded by the meetings of 
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the Society itself, have gathered together in their own conference in order 
that they might have full opportunity to consider the special problems of 
their profession. Even the Executive Council, that important body that 
has charge of the general interests of the Society, has shown an extraordinary 
sense of responsibility, and yesterday, I am informed, the unprecedented 
number of twenty-eight gathered at its meeting. Nothing of the sort was 
known during the regency of Dr. Scott. I use that term advisedly, and I 
suppose, as I said to the Council yesterday, that the reason is the utter lack 
of confidence in the new administration. 

As our speakers invariably say in our meetings, what I have to say 
tonight is an expression of my purely personal opinion and is not intended to 
bind the Society or any one else, least of all myself. 

I think I may take the hazard of dividing the members of the Society 
into three groups,—the scientists, the jurists and the politicians. You know 
the scientists; they define themselves. They are, in the language used in 
other circles, the ‘‘real thing.”” They are the leaven constantly trying to 
get a rise out of the Society. Then there are the jurists. Each jurist thinks 
he is a scientist and each scientist thinks heis a jurist. But I think there isa 
distinction. One of our speakers lamented the fact that certain of our 
members, presumably jurists, were constantly dragging moral questions into 
our discussions, taking a point of view often not entirely satisfactory to the 
purely scientific mind. Then there are the politicians, those who come out 
of the soiling work of policy and seek refreshment and cleansing by bathing 
in the fountains which so gloriously spout in our Society meetings. The 
politician may think he is a jurist. If he has been a jurist before he became 
a politician he comes in to enjoy the fatted calf, and if he has not been a 
jurist he desires to be taken for one. 

We are devoted to the promotion of international law,—its observance 
and development; we seek the accord of nations; but we like a scrap among 
ourselves. Not that we are ever guilty, any one of us, of unjust aggression, 
but simply seek vigorously to defend just positions which each of us is 
entitled to hold. But in all our discussions, certainly at this meeting, there 
has emerged an intense desire to do something to promote the cause of peace. 
It is odd how strangely this crops up in connection with discussions appar- 
ently remote from that subject; we are constantly coming back to the one 
great question that absorbs us, as to what we can do to promote the develop- 
ment of international law and thus forward the cause of peace. 

I think I may take this opportunity of informing the members of the 
Society and our guests of the action taken, after the adjournment of the 
Society today, by the Executive Council in replying to the request forwarded 
to the Society by the representatives of the League of Nations with respect 
to the work that has been undertaken by the Committee of Experts in con- 
nection with the codification of international law. 

We were informed by the communication that the Committee of Experts 
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created by the League of Nations for the development of international law 
was desirous of making contact with the American Society of International 
Law, and with other learned societies, and to counsel with it concerning the 
matters to be considered by the committee. Specifically, the American 
Society was requested to consider what are the problems of international law 
the solution of which by international agreement would seem to be most 
desirable and most easily realized. It was just a question of preparing a list 
of topics and not a draft of conventions. This matter was confided by the 
Council to a committee to prepare a recommendation as to the action to be 
taken. That committee reported, reviewing the recommendation of the 
Advisory Committee set up by the League of Nations in 1920 through whose 
efforts a plan was formulated for the establishment of a Permanent Court of 
International Justice, and the action that had been taken by the Society in 
the hope that that plan would have fruition; and, pointing out both with 
reference to the Constitution of the Society and the proceedings already had 
that it was quite appropriate that we should act in response to this request, 
the following recommendations were made by the committee and adopted 
by the Council: 


The Council of the American Society of International Law wel- 
comes the invitation of the Committee of Experts and notes with great 
satisfaction the progress which has been made by the Committee to- 
ward the initiation of a process which it is to be hoped will lead to the 
development of international law in various fields. The Council 
therefore accepts the invitation of the Committee of Experts to collabo- 
rate in its work and takes satisfaction in the opportunity thus afforded 
for the realization of the purpose of the Society as expressed in Article 
II of its Constitution. 

As a procedure for undertaking such codperation the Council 
decides to request the President of the Society to appoint a committee 
of five or seven members from the Society at large for the purpose of 
drafting a report to be submitted to the Council for its consideration 
with a view to its later submission to the Committee of Experts on 
behalf of the Society. This special Committee is requested to circulate 
a draft of a report to each member of the Council on or before September 
first, 1925, and the President of the Society is requested to summon a 
special meeting of the Council for dealing with this report not later than 
September 26, 1925, in order that whatever communication the Council 
decides is proper and appropriate may be in the hands of the Committee 
of Experts at Geneva by October 15, 1925. The special committee is 
directed to consider what are the subjects of international law the solu- 
tion of which by international agreements appears the most desirable 
and possible of realization. 

The Council further decides to instruct the Secretary to forward 
to the Secretary of the Committee of Experts immediately seventeen 
copies of the Proceedings of the Society for 1921, 1922, 1923, 1924 and 
1925, and to inform the Secretary of the Committee of Experts that the 
Society stands ready to furnish the Committee with any further docu- 
mentation concerning its work which may be requested. 





139 


Now this, of course, has nothing whatever to do with the controversy 
over the adherence on the part of the United States to the Covenant of the 
League of Nations. This is a matter of the codification and development of 
international law and an endeavor to secure appropriate international agree- 
ment to that end. In this aim all are united, and I trust there will be no 
suggestion of a division of opinion such as had its origin in the various views 
that were taken with regard to obligations to be assumed under the Covenant; 
we are all together working for the reign of law. 

I regretted to note in the course of the discussions in the Society a 
tendency to disparage foreign offices. One of our most eminent members, a 
distinguished scientist, jurist and politician, said that there could be no hope 
from officialdom, and all foreign offices were wiped out of consideration with 
that pleasant generality. Our committee has thought that it would be 
desirable to bring our scientists and jurists into contact with the best rep- 
resentatives of diplomacy. I think diplomatists should have our sympathy 
and we should deal with them most patiently. I remember a story of a man 
who sought appointment as a judge. One of his supporters was asked about 
him: “‘ Don’t you think that he will be rather slow going?”’ ‘What do you 
mean?” was the reply. ‘Isn’t he alert and up to date?” ‘“ Yes,” said the 
inquirer, “‘ but he is the sort of man who has to decide first what is right and 
then to decide whether he will do it.”” And that is a double task. So you 
must be considerate when you remember the special burdens that rest upon 
the agents of diplomacy from which scientists, and jurists unattached, are 
fortunately free. 

I have a keen pleasure in introducing the first speaker of the evening. 
Sometimes the question has been raised whether a Secretary of State should 
be alawyer. I have no desire to bring upon myself unnecessary trouble in 
saying unhesitatingly that he should be, but, if he were not, the scientists and 
jurists of the Solicitor’s office of the Department of State would get away 
with him; put it over him. It would be difficult for him to function as the 
representative of the President in the proper discharge of the duties of his 
office. 

While I was junketing in Bermuda the happiest thought I had was that 
I had accomplished my official demise and had had the opportunity to wel- 
come my respected successor. He is a keen blade of the law whose acumen 
has won him a reputation not only throughout the country but throughout 
the world. He has the learning of the scientist, the conscience of the jurist 
and the wit of the politician. I am sure that those of you who were closely 
in touch with our foreign relations during the time that he represented this 
country at the Court of St. James know how well this country was served 
and how important, in particular, was his service during the critical time of 
the London conference. 

I take pleasure in introducing a noble American and a valued friend, the 
Secretary of State. 





140 


AppDREss BY HONORABLE FRANK B. KELLOGG 
Secretary of State 


Mr. President, your Excellencies and ladies and gentlemen: I take 
greater pride in the introduction your Honorable President has given me when 
he said that I was a lawyer than anything else he could have said. When 
he spoke of my wit he evidently did not know me very well. 

The ToastmMasTER. I meant wisdom. 

Secretary Ketitoce. I tried to be humorous once at a banquet in Man- 
chester. I had made two or three speeches during the day and then was 
called on to make a speech at the banquet in the evening. The Dean of 
Manchester was present. I said that in my opinion an after dinner speech 
was the invention of the devil. When he came to reply he said, “ Well, I 
don’t know about that. I am not so well acquainted with the man as the 
speaker is, so I will leave it to him.” 

I was very much interested in the announcement made by your President 
of the action of this congress of lawyers in appointing a committee to col- 
laborate with the Committee of the League of Nations. I wish, however, to 
call your attention to the fact that he did it with a reservation. He must 
have been thinking about submitting it to the Senate. 

A short time after the President of the United States announced that he 
had selected me for the position of Secretary of State I got a number of 
American newspapers and they were rather condoling with me on the very 
difficult task I had to perform as I would be completely overshadowed by the 
distinguished reputation of my predecessor. I found that to be true, and I 
am confronted with the same position again tonight. When I was invited to 
come here and say a few words to the distinguished international lawyers and 
guests I said to myself, ‘‘ Well, I can talk a little while about something con- 
nected with international law, a World Court, arbitration, or something of 
that kind; I do not need to prepare any speech,” and now I find, after reading 
Mr. Hughes’ speech, which I did tonight, as I quit work rather early at five 
o’clock to go home, that he has entirely covered the field; and then I have 
been reading the speeches of some of the other distinguished lawyers and I see 
they have covered it also. So Iam confronted with the same position I was 
in when I took office; I am entirely overshadowed by the distinguished men 
who have discussed this subject tonight. I might add that to add to my dis- 
comfort I find I am facing a radio machine, or whatever you call it, and I have 
no doubt the people at the other end of the line will wish before I am through 
that I was Will Rogers. 

I might make one or two suggestions, however, in passing, as there are a 
number of professors of international law present. We all remember only a 
few years ago when an international lawyer was merely a sort of an ornament 
of society. He had no practical use in our jurisprudence or in our public life. 
Today the international lawyer is quite a figure in practical legal life, and I 





141 


wish to impress upon you the advisability of teaching more of the young men 
in our colleges international law. The best international lawyer is also a 
good lawyer and should be in general practice. That makes him a better in- 
ternational lawyer. We have use for them. I think if you were to look 
around today and try to find somebody to fill the position of the Solicitor of 
the State Department you would find how few men would be willing to take 
the position—probably the salary may have something to do with that—and 
how soon after they take the position some college takes them away from us. 
As arbitrations increase, questions between nations which must be settled by 
lawyers, by arbitrations or by judicial procedure, increase, and the demand 
for men trained in this branch of the law will become greater. 

It was only a few centuries ago when there was no such thing as interna- 
tional law. The only law the nations knew was the law of might. But 
gradually, as commerce grew, as acquaintance between nations grew through 
communication, they became more and more interdependent, and, therefore, 
it became necessary to develop rules of law for the government of nations as 
well as for the government of individuals in national society. But is it not 
strange that after all these centuries there has not been greater development 
in international law, in arbitration, in the establishment of a judicial tribunal 
for the settlement of legal questions between nations, and that as we are 
approaching 1926 the United States, one of the leading nations in arbitration, 
is not a party to any international court? 

There is not any question in my mind that the greatest instrumentality 
for peace is the development of international law. We must teach, if I may 
use the expression, the international mind to think in termsof law rather than 
in terms of force. People must be trained that it is better to submit the dis- 
putes between nations to courts than to the arbitrament of arms. But that 
is a problem of slow growth. We hear very much said in these days about 
the codification of international law, and it has been said, I believe, that we 
should not establish an international court until we have a complete body of 
international law,—I see your distinguished President answered that,—and 
that if we wait until there is a complete body of international law we will 
never have a court. 

I do not mean that much cannot be done along this line by codification, 
but there are today well settled principles of international law universally 
accepted by all the civilized nations of the world. Of course, it is not com- 
plete. Our common law is not complete. We never cease passing statutes 
to amend and add to our laws as the questions of business and society may 
demand, and with modern improvements in science, the instruments of war- 
fare, the telephone, the telegraph, the submarine, new questions will arise 
and necessity for new principles of international law will govern in the con- 
duct of nations with each other, not only in times of peace but in times of 
war. But I believe thoroughly in these efforts to codify and extend the 
principles of international law. That will, of course, be a matter of slow 
growth, as I said before. 
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I am heartily in favor of the establishment of a judicial tribunal to which 
nations may present their problems, their legal disputes. I believe that 
much of the opposition to a World Court comes from a misunderstanding of 
what the World Court would have to decide, the propositions which would 
be presented. They are purely legal propositions, as the lawyer would say, 
justiciable questions. I for one would be in favor of all nations agreeing 
absolutely to submit all justiciable questions to an international tribunal. 
I do not expect that at once. I do not think the world’s thought is suffi- 
ciently advanced to accept that now, but if we get the tribunal and get the 
international minds trained to think in terms of law rather than in terms of 
force, the practice will be more and more to submit their differences, their 
disputes, to a legal tribunal. 

What is a justiciable question? It is a question growing out of contract, 
a treaty, or a violation of international law and nothing else, just exactly as 
a justiciable dispute is submitted to your courts. No political question is 
ever submitted to a court in our jurisprudence, and neither would it be sub- 
mitted to a court in international jurisprudence. Our Supreme Court al- 
ways declines to pass upon a political question and accepts the authority of 
the legislature or the government on that point. 

As I have said before, the United States at the Hague Conference was a 
leader in the advocacy of establishing such a court. True, it was not ac- 
complished. But many arbitrations have been encouraged and have grown 
out of the effort of the Hague Conference, and I wish to remind the British 
Ambassador, who sits at my left, that the United States and England have 
for 110 years either through diplomacy or arbitration settled every question 
arising between the British Empire and the United States. And I hope and 
believe that but a few years will pass when the grave problems, many of them 
that have caused war in the past, will be submitted to the decision of a 
judicial tribunal. 

What brought on the last war? A crime, horrible and detestable as it 
was, the murder of an Archduke, involved many nations having no connec- 
tion with it. Was it not a crime which might have been punished without 
bringing disaster to all Europe and disaster to nearly all the world? 

I have not the time to discuss the details of the international court which 
has been established, and perhaps I had better not try anyhow, but as we 
look back over the last seven years and think what has occurred since that 
great war, nations still struggling back to a condition where life is endurable; 
when we think of the devastation, the crimes of the greatest war that ever 
swept over Europe, the millions of lives offered upon its altar; the millions 
of homes ruined, the poverty, the suffering and the sorrow, is it not time that 
the conscience of the world should awaken and that there should be inculcated 
in the minds of all peoples the idea that there is a better way to settle the 
disputes of nations than by going to war? 

Take the example of the law of all civilized countries. What if a man 
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should take the law into his own hands? Why should a nation take the law 
into its own hands? It can still control every political question, every ques- 
tion of policy, as it should, without the interference of any other country, but 
when it comes to purely judicial questions between nations every country can 
afford to submit them to the decision of a judicial tribunal. 

So here we are seven years after the war at a critical time in the world’s 
history. Are we going to prepare for another war? Are we going to con- 
tinue building armament? Are we going to inculcate into the minds of our 
people the idea that they must settle their disputes by war? Or are we going 
to advocate and encourage in every way we can the idea of adjusting these 
disputes by international tribunals? And here is the great opportunity for 
the lawyer. In our country as in many countries, the lawyer is a leader in 
public life. His education and his training make him fitted for such posi- 
tions. He is a leader in his community, a leader of thought, and you can do 
more than any other class of people to encourage this idea, to educate our 
own people and set an example to all the world of the high ideals which you 
have in encouraging the advancement of international law and the settle- 
ment of disputes by judicial tribunals. 


The Toastmaster. I wonder if all of you have read the very vivid 
description of the malady which afflicts Dame Europe, which appeared the 
other day in a report of an address by his Excellency, the British Ambassador. 
Fearing that this exquisite description may not have been brought to your 


attention I will take this opportunity to read it. He told a story which 
illustrated the malady. It was that of an old lady who went to a dentist to 
get a lower and upper set of false teeth. She put them in her pocket. He 
said that this must have been in the middle of the last century when ladies 
still had pockets. On returning home in an omnibus she sat on them and 
they bit her so badly that she developed hydrophobia and died. The 
Ambassador said that Dame Europe has spent generations sitting on her 
false teeth composed of fear for the top jaw and belief in armed force for the 
lower. She has been badly bitten and has had severe attacks of hydropho- 
bia, especially one which began ten years ago. She is slowly recovering but 
we must expect relapses. Then the Ambassador called for the aid of Amer- 
ica. But I venture to suggest that we cannot do much if Europe persists in 
biting herself with her own teeth. 

But I entirely agree with the further observation of the Ambassador in 
that eloquent address, that at no time in our history have the relations be- 
tween the United States and the British Empire been more agreeable and 
satisfactory than now. I say, advisedly, the British Empire, instead of 
Great Britain, because I have been well trained and with Canada so near at 
hand I dare not say anything else. 

The most interesting fact in international affairs is the evolution of that 
Empire; and we are glad to believe that its solidarity and the sentiments 
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which unite it, and the instinct of ordered liberty with which it is infused, 
constitute perhaps the most important aid to international peace. Our own 
collaboration with that Empire in a manner congenial to our own institution 
is a very happy undertaking in the furtherance of the cause both of inter- 
national peace and international justice. 

No one is a more able and noble exponent of the relations which exist 
between the British Empire and the United States than His Excellency, the 
British Ambassador, whom I now have the pleasure of introducing to you. 


ADDRESS BY THE RicgHt HONORABLE Sir Esme Howarp 


British Ambassador 


Mr. President, Mr. Secretary of State and ladies and gentlemen: When 
this Society did me the honor of asking me to dine here tonight and to deliver 
an address, I faithfully promised that it would not exceed five minutes, and 
after the really wonderful address of Mr. Hughes which he delivered on 
Thursday night and which I read in the papers, and the one which you have 
just heard from the Secretary of State, I feel more than ever determined to 
adhere faithfully to that promise. 

Mr. Hughes was kind enough to refer to a story which I told, perhaps 
rather flippantly, sometime ago with regard to the dental afflictions of Dame 
Europe. Well, ladies and gentlemen, you must forgive me if I thought that 
perhaps America might be of some use in assuaging her pains, because, as 
you all know, American dentists are the foremost in the world. But I may 
say that after reading that address of Mr. Hughes and after listening to what 
the Secretary of State has said tonight, I feel myself as being a mere tyro in 
all questions regarding international law, to be rather out of place in address- 
ing tonight such a distinguished assembly of scientists, jurists and politicians. 
And I am afraid that anything that I could say to you on the subject would 
be only in the nature of casting swine before pearls. 

But, ladies and gentlemen, if I do not perhaps make a speech here to- 
night, I should like very shortly to do something more dangerous, and that is 
to hazard a prophecy. I firmly believe that if the Permanent World Court 
which has been foreshadowed by Mr. Hughes and by the Secretary of State 
is really supported by all nations, and if little by little the decisions of that 
court can command the same respect in the world as the decisions of the Su- 
preme Court of the United States do in this country, there will be no reason 
for desiring to enforce or to apply sanctions or penalties for any breech of 
those sentences, because I do not think that there is any nation in the world 
that would willingly dare to stand up openly and risk the loss of its credit by 
combating such decisions. 

It is my belief that we are steadily tending toward a solution of this kind 
of all international disputes for the reason that the masses of the people in all 
countries who have to bear the brunt of wars will sooner risk an adverse de- 
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cision of such a court than risk an adverse decision of the ordeal by battle, 
and they will not be wrong because they will be following the dictates of 
common sense. I therefore personally hope that I may live to see the day 
when the writ of such a permanent court will run in all four quarters of the 
globe, and when the position of judge on that court, which will perhaps be 
held by one of these gentlemen here present, will be considered as the highest 
position to which any human being can possibly aspire. 

In those days, ladies and gentlemen, international law will never again 
be a mere shadow of itself, as it was during the last war when it was torn into 
shreds and patches at the very commencement by the violation of Belgium, 
but will be a real and living force before which even the strongest will have to 
bow, and that is, I take it, the aim of every-sincere believer in international 
law, of every one who hopes that the constitutional reign of law will forever 
banish from this world the tyranny of force. 

I thank you, ladies and gentlemen. 


The Toastmaster. On this three-hundredth anniversary of the pub- 
lication of his great book, we cannot forget to do honor to the land of Grotius, 
not as the land that treated Grotius well while living, but as the land that 
produced him. Let me recall the words of Grotius, “ Let not the sight of the 
wrongs I suffer deter you from standing for the truth, but let us rather plant 
trees for the benefit of those who come after us.”” And we are still eating of 
the fruit of the tree of life that Grotius planted. Dr. Van Vollenhoven, who 
has honored two countries by accepting the position of Umpire on an impor- 
tant commission relating to claims between the United States and Mexico, 
has said that ‘‘Grotius died in sadness, in loneliness, in despondency,”’ but 
“the old-fashioned Latin book of 1625 gave and can give still a noble change 
to the course of human affairs, and his spirit living on has given us courage, 
confidence and strength.”” We greet tonight a representative of the land of 
Grotius, the land of peace, the land of all lands that aspires to represent inter- 
national impartiality. 

The Minister of The Netherlands. 


ADDRESS BY JONKHEER Dr. A. C. D. pg GRAEFF 
Minister of The Netherlands 


Mr. President, Mr. Secretary of State, ladies and gentlemen: First of all 
I wish to offer you my sincere thanks for your very kind invitation to this 
dinner. Being a member myself of your honorable Society, I could have 
attended this dinner meo jure, but then I would not have had the pleasure 
and the honor of being seated at this table and my position would have been 
that of participating in what is usually called a “ Dutch treat.” Such a 
“Dutch treat” you have very thoughtfully spared me by asking me to be 
your guest tonight. On the other hand, your invitation had a rather serious 
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disadvantage for me because it put me more or less under the moral obliga- 
tion of making here a few remarks. I will tell you frankly that personally I 
am not at all keen on making speeches. We Dutchmen are rather silent 
people. As you all know, our national hero was called William the Silent, his 
only verbal utterance which history has handed down to us being his last 
words when he was shot by a treacherous murderer. Then he said, ‘“ Lord 
have mercy upon me and upon my poor people.” 

However, I much wished to be your guest tonight, and as your invitation 
was conditional in so far that I was only allowed to be your guest if at the 
same time I promised to make a speech, I had to compromise, but I can only 
say, “Lord have mercy upon me and upon those poor people.” 

In Washington society it frequently happens that I am greeted by kind 
people, mostly ladies, with the question, “‘ And how is dear little Holland?” 
I am sure that these people feel a genuine sympathy for my country, for 
“Dear Holland,”’ but still I take exception to this denomination. Of course, 
I cannot contradict that Holland is a comparatively small country, if you 
reckon only with the geographical dimensions of the Kingdom in Europe and 
leave out of consideration our vast colonial island empire, with a total land 
area of about the half of non-Russian Europe and a total population making 
up more than the half of the population of the United States. I cannot deny 
either that Holland is a small country, if you pay attention only to her mili- 
tary power and to her political influence in international affairs as far as such 
influence depends on the strength of an army and a navy; but otherwise I 
must strongly protest against “‘Dear Holland,” and perhaps even more 
against ‘Dear little Holland,” wherein a certain sentiment of sympathy 
which we deserve and appreciate is unmistakably combined with a kind of 
motherly feeling of pity which we resent and do not need. 

At the time our beloved Queen Mother resigned as a Regent of the 
Kingdom and her only child, our present Queen, took the reins of the govern- 
ment into her own hands, the Queen Mother issued a proclamation urging the 
Dutch people to make Holland great in all those respects wherein even a 
small country can be great, and I believe I do not boast if I say that the 
Dutch people in the past and in the present have tried to live up to this royal 
exhortation. It is the strength of character of its people that fixes a coun- 
try’s place in the family of nations. 

Dutch history gives shining proof that forever we stood unflinchingly for 
the highest human ideals, for religious and civic liberty, and for human cul- 
ture in the highest sense of the word; in fact, the Dutch have always upheld 
and defended the very principles that distinguish America today, and I do 
not say too much if I say that Holland has been the birthplace of very many 
American ideals. In this regard I can refer to no less an authority than 
Benjamin Franklin, who once said that, ‘In love of liberty and in the defense 
of it Holland has been America’s best example.” 

If in August, 1914, a Hollander had left his country for a trip around the 
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world, travelling all the time along the same parallel, he never would have set 
foot again on neutral ground before he had come back to his own country. 
Holland was placed, it has been said, between the devil and the deep sea, but 
it was sea all around, a raging sea of war threatening to sweep across this 
little island of neutrality and to engulf it in its depth; and it was devil all 
around, a tremendous pandemonium frightening the people on this charmed 
spot on earth with the menace that the charm would not outlive war’s evil. 

Neutrals necessarily are a nuisance for belligerents. So all our actions 
were closely observed from both sides. The Central European Powers, as 
well as some of the Allies, frequently exerted a hardly bearable pressure upon 
the Dutch Government, but we never accepted; we learned to scorn the 
theory that might is right. We never deserted for a moment our attitude of 
strict neutrality. Holland stood guard along her frontiers, on her seacoasts, 
at the mouths of her rivers and waterways; we disarmed and interned such 
combatants as fled or lost their way across the boundary lines, and watched 
the sky for warbirds that might fly over Dutch territory. We took the nec- 
essary measures for the maintenance of our neutrality and defended their 
legality against the protests and menaces of the warring Powers. We trusted 
to the strength that we drew from internationally recognized law. Wenever 
moved one inch from this position, wherein we found our safest stronghold. 
To have left it at the threats of one party would have subjected us to the 
legitimate wrath and reprisals of the other party. By intrenching herself 
within the fort of law, Holland did not satisfy either and mostly displeased 
both parties. The British told us that we had to do what the Germans said 
we might not, and whatever course we took we knew beforehand that trouble 
was ahead. We were faced with that kind of hopeless dilemma that is sum- 
marized in the well-known definition of the doctrine of predestination: 
“You can and you can’t; you will and you won’t; you will be damned if you 
do and you will be damned if you don’t.” But although predestined for 
damnation, we did not mind. We believed in law and right and never used 
the law as a disguise for any unneutral action. While our interpretation of 
international law may have been open to attack, our appeal to it was never 
open to suspicion. 

While the Powers at war could not always afford to let the rules of inter- 
national law interfere with operations wherewith their very existence was at 
stake, the neutrals were the guardians of that law, defending it against in- 
fringement with the force not always ineffective of argument and reasoned 
protest. 

The Dutch diplomatic notes of that time will not be buried in the dust of 
the archives. If ever the world should deem it wise and useful to try and re- 
vise the codification of The Hague Conventions these documents will have to 
be taken into the most earnest consideration. Although they served their 
purpose in defending and justifying the Dutch Government, these documents 
retain their value as able expositions in the defense and justification of inter- 
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national law. They contain Holland’s best war record, a record worthy of 
the native land of Hugo Grotius, worthy of the land where the Peace Con- 
ferences were held, of the land where is the seat of the Permanent Court of 
Arbitration, of the Permanent Court of International Justice and of the 
Academy of International Law. 

I could have spoken here at any length about a number of distinguished 
authors on international law. I could have mentioned to you such men as 
Cornelius van Bynkershoek and Grotius, the father of international law, who 
lived in the past. I could have mentioned to you such men as Dr. T. M. C. 
Asser, the well known Nobel prize winner for his studies on international law 
who lived in more recent times, but I preferred to emphasize here that Hol- 
land has not only produced men who rank first among the scholars of the 
world, who have devoted themselves to the theoretical study of international 
law, but that Holland has done so much more. Holland has given proof of 
her strong attachment to international law by putting its principles into 
practice under the most trying circumstances. I hope I may have succeeded 
in convincing you that at least as far as international law is concerned my 
country deserves a better name than “ Dear little Holland.” 

Mr. Toastmaster, allow me just a few words more. I had another ex- 
perience in Washington society life which I should like to commemorate here. 
Sometime ago I attended a rather big reception and I asked my hostess to be 
so kind as to introduce me to several people whom I had not had the pleasure 
of meeting before. My hostess did so and introduced me as the Minister of 
Norway. In the beginning I did not mind this so much, but as she went on 
presenting me with the name of one of my colleagues, at a certain moment I 
interrupted her and explained to her that I was not the Minister of Norway 
but the Minister of Holland. The kind lady was rather embarrassed, and as 
an excuse for her mistake she said, “‘ You know, Mr. Minister, all these small 
countries of Europe are so confusing”’, and rather nervously she added, “I 
have never understood why Europe did not follow America’s example by 
uniting all those countries into one big nation. Then there would be no 
danger any more for war and no necessity for a League of Nations.” I may 
say that this rather radical solution for various international problems struck 
me by its simplicity, but still I doubt whether her suggestion would have 
been profitable for mankind. It was quite natural for that lady to ask: Why 
should not the different European nations after so many centuries of bitter 
strife in the long run be merged into one vast unit? Your own amazing his- 
tory gives such a spectacle of national assimilation and absorption. A 
national nucleus of Englishmen after having already assimilated various for- 
eign elements, among which we are proud to reckon our hardy forefathers of 
New Netherland, in one century and a half, extended overa whole continent, 
receiving and absorbing all newcomers of whatever origin, thereby giving to 
poor old divided Europe that splendid and enviable model of political unity, 
your immense commonwealth. 








149 


Still political harmony and concord are not the one thing that the world 
stands in need of. However indispensable for civilization peace and order 
may be, real civilization is not contained in them. They even may be a 
danger to civilization should they be promoted by equalizing and leveling. 
What we admire and envy is unity, and not uniformity. Real civilization is 
safeguarded by diversity. Even the smallest facets of the many-sided whole 
sometimes may catch the light and reflect it. Itis keenly felt that no nation, 
however prosperous or great, is fit to bear the burden of civilization alone, 
and each in his turn is called upon in this wonderful work to speak his word 
and find a solution which his particular spirit enables him to express. Since 
the days of Grotius, and even before, Holland from time to time has spoken 
her word in the field of international law, and I believe I am justified in say- 
ing that this has been to the benefit of the world and to the whole of mankind. 

I thank you. 


The ToastTMAsTEeR. We have many international lawyers who profess, 
but the next speaker is a distinguished international lawyer who is actually 
practicing. As he represents the Old Dominion, I am reminded of a story 
which I heard told in a contest of wits between a Tennesseean and a Vir- 
ginian. A horse was offered for sale, and the one who was to be induced to 
buy the horse asked, “‘ What is this horse, a riding horse?”” ‘Oh, no, never 
has been ridden in his life.”’ ‘Well, a draft horse?” “Oh, no, no, never 
used as a draft horse.” ‘Well, a carriage horse?” ‘Oh, no, no, no, never 
has been harnessed at all.” ‘Well, what kind of a horse is this horse of 
yours?” “Oh, this is the most wonderful horse, the handsomest horse, the 
strongest horse that ever was. This horse is not a draft horse, or a riding 
horse or a carriage horse. We keep this horse for his style and we call him 
‘Old Virginia’.” 

Colonel Anderson, Agent of the United States before the Mixed Claims 
Commissions, United States and Mexico. 


AppREss BY HONORABLE HENRY W. ANDERSON 


Agent of the United States, Mixed Claims Commissions, United States and 
Mexico 


Someone has said that our fundamental need is “an appreciation of the 
significance of the obvious.”’ I make no apology, therefore, for directing 
your attention to the obvious in an humble but earnest appeal to this body of 
diplomats and lawyers for less reliance upon law and the agencies of the law 
and more attention to the qualities of human nature in devising means for 
the maintenance of international peace. This position may appear to be in 
conflict with the views of those of larger experience, whose opinions we justly 
respect, but I believe that this difference is more apparent than real. 

In the National Convention at Cleveland last June I was a member of 
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the Committee on Resolutions. That committee sat for hours listening to 
numerous speakers who desired to submit proposals for remedying all social 
ills, domestic and international. They spoke as representatives of various 
organizations, chiefly educational and religious. In the first two hours I 
kept a record of the numbers of the constituencies for which they claimed to 
speak, and they aggregated a total of 156 million people. In view of the 
fact that we had only about 40 million voters in the United States, it seemed 
unnecessary to preserve the record further. The significant fact was that 
these speakers in every instance proposed some new law, some further re- 
pressive action, as the remedy for what they conceived to be existing evils. 

A few days since I read a speech by one of the leading women of America. 
She undertook to outline a definite and effective program for the maintenance 
of international peace. Of course it was embodied in fourteen points. At 
least twelve of them stated general principles which no one controverts, but 
the whole proposal narrowed itself down to the suggestion of a scheme for 
compulsory arbitration. She declared that this scheme would do away with 
the necessity for armies and navies. She was apparently oblivious of the 
fact that compulsory arbitration implies the existence and if necessary the 
application of force. Here again was an appeal for more laws and covenants 
and the assumption, contrary to human experience, that because a law was 
enacted it would be obeyed; because a covenant was made it would be kept. 
Other similar instances might be given, for it appears that wherever ‘‘two 
or three are gathered together”’ we have a demand for law and more law to 
regulate and control every phase of domestic and international life. 

There is nothing new in this insistence upon laws and the agencies of 
law as remedies for social ills. It is present upon every page of human 
history. It has led to failure after failure in civilization; it has tended to 
divert attention from the sources of evil; to shift responsibility from the 
people themselves where it properly belongs to laws and to the agencies of 
government. 

The only safe guide to the future is the experience of the past. Look 
back over the pages of history. I can only touch a few points; you are fa- 
miliar with them all. Israel sought to live by law. For the time the 
Mosaic law was complete. It claimed the sanction of divine inspiration. 
It failed. Then there was born in a Judean village a carpenter’s son Who 
proclaimed Himself the Prince of Peace. He told men to obey the law, to 
render unto Caesar the things that were Caesar’s; but declared that He would 
build His Kingdom, not upon law, but in the hearts of individual men and 
there open the springs which should swell into the river of universal peace. 
He would not cast aside the law, but through the development of individual 
character and understanding, through patient teaching of the truth, achieve 
the fulfillment of the law. He affirmed that this could be done by making 
love of one’s neighbor the rule of individual conduct. He would bring 
peace, not by law or repression, but by the development of individual char- 
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acter through restraint induced by sacrifice and service—the highest law of 
life. 

This philosophy the lawyers of His time could not understand and the 
world has been slow to accept. He gained twelve followers, one of whom 
betrayed Him and another denied Him. He seemed to fail, but He lived the 
principles which He taught and planted in the hearts of men a system of 
social philosophy which, though often obscured by force and perverted by its 
followers, yet remains as the one single opening through which the hopes of 
mankind may catch the vision of lasting peace. He never proposed a single 
law, yet those who claim to be His most earnest followers are today the 
strongest advocates of regulating every phase of human life by law. 

Rome was the law-giver of the world. Its splendid system of laws 
found final expression in the monumental works of Justinian. But the 
publication of the Justinian Codes witnessed the beginning of the last phase 
of the decline of the Roman Empire. It is indeed a suggestive fact that the 
periodic collapses of civilization have generally been preceded by great 
activity in the making and codification of laws, but the law has been power- 
less to save the social organization, by which it was proclaimed. 

Take the more recent instance of Russia. In the years 1917 and 1918 
I was compelled to travel some 12,000 miles in that great country, then in the 
first stages of the revolution. In September, 1917, I was in Moscow. We 
were awaiting the results of the advance of Korniloff oa Petrograd having 
for its object the overthrow of the Kerensky régime. It was the last effort 
of the liberal elements of Russia who had brought on the revolution to regain 
control. On the afternoon following the day of the intended attack I was 
standing upon a terrace of the Kremlin looking out over the hills from which 
Napoleon had viewed the burning of Moscow and the collapse of his hopes. 
It was a dull gray day and the wind was already carrying a touch of the 
northern winter. Just as the sun was sinking it came from behind the clouds 
and lighted up with brilliant color the blue and gold domes of the churches 
of the city. Then the bells of Moscow began to ring their farewell to another 
day. It was a scene of exquisite beauty and emotional appeal, but the 
people crowding the streets were blind to that beauty and deaf to that har- 
mony. Their faces were distorted by passion or clouded by the shadow of 
approaching tragedy. Then the news came that Korniloff had failed. The 
darkness of night and anarchy settled upon Russia. 

Six months later I travelled from the Black Sea to the Artic Ocean. 
Not a single law had been repealed, but there was no law. There was no 
general disorder, but men were being murdered everywhere. Such social 
cohesion as existed resulted only from habit or the necessities of life. The 
futility of law as a means of preserving order in the great crises of human 
affairs had again been demonstrated. 

If it be suggested that these are examples of the failure of municipal law, 
it may be answered that if municipal law sustained by organized govern- 
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ment is powerless in time of emergency, how then may international law, 
without such sanctions, prevail? The history of international relations is full 
of striking instances of the futility of laws and treaties as agencies for the 
preservation of peace. Take the one instance of the late war. When that 
struggle began, we had the whole body of international law to which all 
civilized nations had subscribed. ‘The Hague Conventions defined the rights 
of nations and provided agencies open to all for the settlement of disputes. 
We had numerous treaties of arbitration. We had the Declarations of Paris 
and London. The results of the many conferences and the solemn covenants 
of many treaties clearly prescribed international rights and fixed interna- 
tional duties both in peace and in war. In a day, for all effective purposes, 
they ceased to exist. Each nation charged the others with violations of the 
law. Byall it was ignored. Before the surge of human emotion, laws and 
the agencies of law became as the “playthings of the casual wind.” 

I would not have you believe that I underestimate the value of the law 
and of legal agencies when they are limited to their legitimate functions. In 
the last analysis, however, law is only one of the agencies of force. It is 
negative, while human nature is positive. Social progress and development 
must be attained through positive agencies. Someone has well said that the 
whole history of civilization is a record of the efforts of the human heart to 
correct the errors of the human head. We must have municipal law backed 
by the power of government, and must provide effective agencies for the 
administration of law, looking to the time when, through the gradual devel- 
opment of the moral sense, men learn restraint and understand that the 
preservation of their own rights can only be achieved through respect for the 
rights of others. It is equally true that in international affairs there must be 
accepted rules or laws defining the rights and duties of nations; and it is 
highly desirable that we should establish and develop agencies for the ad- 
judication of international controversies as to those matters which are legal 
in character, such as boundary disputes involving questions of fact or the 
interpretation and application of treaties or documents, and other questions 
of a legal character arising generally out of social or commercial intercourse. 
To this limited extent the law and international tribunals may tend to 
remove friction and serve as valuable contributions to the maintenance of 
peace. 

I am, therefore, in entire accord with those who favor the codification of 
international law and the development of a World Court to which ‘“‘ we may 
come but cannot be brought.’’ It should be understood, however, that 
these agencies can only be effective in dealing with legal questions and legal 
controversies, which rarely, if ever, lead to war. Even in our domestic 
affairs we do not submit political questions to the courts. They must be 
settled by the political agencies of the government and ultimately by the 
people themselves. This is equally true of international affairs. The 
questions which are legal or capable of adjudication are largely those of 
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secondary importance. Great political questions affecting the political or 
racial rights and interests of nations by which the instincts and emotions of 
mankind are aroused and out of which modern wars arise, are not legal in 
character, and are not therefore capable of settlement by judicial tribunals. 

Take, for illustration, the Civil War in America. We can now see that 
it involved fundamental political and social issues as well as Constitutional 
construction. The Supreme Court with its broad powers was helpless to 
deal with these problems. They must be settled by the people. Where 
judgments of the court encroached upon matters of social or political opin- 
ion, as in the Dred Scott case, they only fanned the flames of passion. For 
sixty years these issues were debated with ever increasing bitterness until at 
last they exploded into war, which changed the character of our political 
structure from a federation to a nation and opened the way for a larger 
national life. It was as much an essential phase of national development as 
the War of the Roses in England. The fundamental issues involved were 
social and political, not legal, and were entirely outside the functions of 
any court. 

If a social and political controversy between States of the Union, com- 
posed of people of the same race, having the same language, literature and 
tradition, with a complete system of laws and agencies for their enforcement, 
with a Supreme Court having original jurisdiction of controversies between 
States, could not preserve peace, there would seem to be little ground for 
the belief that as between nations of different races and traditions and of 
conflicting interests, international laws or judicial tribunals can accomplish 
this result. 

Not only is it true that laws and legal tribunals are ineffective to pre- 
serve peace when the source of strife is political, but efforts to control essen- 
tial social and political activities by repressive laws may be and often are 
productive of war. Modern wars have generally been revolutionary in 
character and origin. They have resulted from efforts of governments to 
repress by law the legitimate operation of human instincts, to restrain by 
law or covenant the normal course of social and national life, to deny to 
humanity that measure of freedom in the development of institutions which 
is essential to growth. Fora time these restraints may be endured, but in the 
end they lead to social upheavals which take the form of international war. 

An illustration of this truth may be found in the wars of the Napoleonic 
era. The source of these upheavals, which ultimately involved the entire 
Western World, may be found in the rebellion of mankind against repressive 
laws and the effort by laws and treaties backed by force to preserve the 
political structures and social organizations of the Middle Ages, which were 
no longer adapted to nor adequate for expanding national and economic life. 
Even after Waterloo, when the old structure of European civilization had 
been destroyed, the work of reconstruction was delayed by efforts of govern- 
ments under the leadership of Metternich to restore the old order, by re- 
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pressive laws and treaties to prevent the development of a larger social and 
national life. Finally the overthrow of Metternich and a reversal in part at 
least of the repressive policies which are associated with his name opened the 
way for the larger social and economic life of the last half of the nineteenth 
century. 

An equally instructive illustration may be found in recent events. 
Without desiring to condone the wrongs of those who started the World War, 
or to suggest that they be relieved of any just responsibility therefor, I 
venture to suggest that its causes were more general than at first appeared. 
We may find its deeper sources in wrongs of ages; its more immediate causes 
in the Treaties of Vienna and Berlin, and in efforts of governments to repress 
or deny human freedom. With the development of education and inter- 
course which modern conditions made possible, the people required a larger 
measure of freedom for expansion of social and economic life. Changes in 
competitive activities from local to world-wide limits, with constantly im- 
proved methods of production and distribution, complicated the problems of 
life and made it necessary to free human activity from undue restraint, to 
provide for prompt readjustment to new conditions. The arbitrary ar- 
rangements imposed upon Europe by the treaties of the past century, the 
limitations of the old order of social and economic life, could no longer be 
endured. Men in control of governments either refused to see or sought to 
‘repress the irresistible forces of social expansion. They sought to cling to 
the old order, which gave them supremacy, and to divert attention from 
these evils by blaming them upon other nations and pointing to the mirage 
of world power. The result was inevitable. The accumulating social un- 
rest and international bitterness engendered by these causes was repressed 
for a time, but at last the people, maddened by what they could not under- 
stand, blaming others for the follies of their rulers, broke the bonds of all 
restraint in a revolution which took the form of international war; which 
swept their oppressors into oblivion and left the structure of civilization in 
ruins. Like Samson of old, blinded by folly and maddened by restraint, 
humanity wrecked the temple in the effort to be free. 

If I havecorrectly interpreted some of the lessons of the past, where then 
shall we seek the basis of lasting peace? This question has been answered 
by every great teacher and philosopher from Confucius to Christ. It must 
be found in the heart and enlightened character of the people themselves, for 
governments and policies can rise no higher than the sources from which 
they spring. 

A leading historian, with long experience as a Foreign Minister, tells us 
that “the instinct of nations sees further than the negotiations of diplomats.” 
Governments do not make foreign policies. In the last analysis they only 
apply or give effect to the ideals and purposes of the people. These are often 
founded more upon instinct than upon reason. Theinstinctsandemotions of 

men have remained unchanged through the ages. In the progress of social 
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organization the moral and mental faculties have slowly developed as 
directing influences upon primitive instincts. The latter may be guided, but 
they cannot be suppressed. They are the motive forces of individual life 
and of national growth. Among the instinctive forces which exercise the 
greatest influence in shaping international policies are those of national pro- 
tection, political and economic expansion, and racial antagonism. 

The instinct of national protection is gradually turning to other forces 
than war. The primitive organizations of mankind were predatory. Force 
was required to meet force. With the development of moral perceptions 
and their influence upon social organization, there has been a growing realiza- 
tion of the truth that the best means of national protection, and the only 
basis for the peaceful existence and orderly progress of nations, is to be found 
in the maintenance of national independence, in mutual recognition of 
national rights and obligations, in scrupulous respect by each nation for the 
rights of others, as a means of insuring respect for its own rights and safe- 
guarding its national existence. This view is yet far from complete accept- 
ance, at least in practice. Men are enamoured of force; slow to build their 
faith upon the basis of morality, to trust in the power of right. But the aim 
and policy of civilized states should be directed toward the development of 
this faith in the minds of the people, and a corresponding elimination of the 
necessity for the agencies of force as a means of national protection. 

The instinct of national and economic expansion is <n essential factor in 
social progress. It has too often found expression through extensions of 
territory by conquest. It may be restrained, however, by respect for the 
rights of other nations, and directed to the development of national life and 
character, to improving conditions, and raising the standards of living within 
the state. This is the way of peace, but it can only be followed when the 
people themselves have learned to exercise the necessary restraint upon their 
national ambitions and economic interest. 

In race instinct we have to deal with one of the strongest and most 
disturbing forces in human life. It has its source in biological difference 
producing essential variations in mental outlook and social character. It 
must be recognized that social and political institutions are but the expres- 
sion of the aspirations of people applied to their conditions and necessities. 
Those forms of government and of social organization which are best adapted 
to one race or condition may be entirely unsuited to another. It is therefore 
essential to the orderly and peaceful progress of mankind that each racial 
group should be free as may be consistent with social order to adopt and find 
expression through those institutions best suited to its social character and 
economic needs. 

The operation of these essential instincts of human nature and others of 
less definite character must in the gradual development of mankind lead to 
one of two results. If international relations be founded upon force, whether 
it find expression through military power or repressive law, then the expres- 
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sion of the instincts of national protection and expansion and the desire for 
race dominance will ultimately lead, as in the past ages of history, through 
infinite strife to the domination of the world by one nation or race, followed 
by anarchy. The history of the past from Egypt to Rome is replete with 
illustrations of this truth. 

If, however, these dominant instincts of human nature can be directed 
into legitimate and peaceful channels, if the people can be taught that the 
only real basis for the protection of their own national rights is to be found in 
respect for the rights of other nations; that the legitimate field for national 
expansion is to be found in the development of national life and the raising of 
standards of living within the state; that each racial group has the right to 
live its own life and to develop its own institutions; then we may look forward 
to the organization of the world into separate andindependent states approxi- 
mating the more important racial divisions, with institutions suited to their 
several needs, each respecting the rights of the others; and through this 
organization, and the development of the moral sense of the people, may ulti- 
mately achieve the peaceful and orderly progress of mankind. 

This ideal organization of the world, which in any event must be 
achieved by slow and laborious progress, cannot be accomplished by govern- 
ments, nor can it beachieved bylaw. These are mere agencies for the expres- 
sion of more potent forces in human development. When these agencies 
prove inadequate or are perverted to repressive uses human emotions find 
expression through other and often destructive channels. This hope for 
peace can only be realized through the patient building of individual and 
national character, by knowledge of the truth directed to this end in the 
minds and hearts of the people themselves. 

How may this be accomplished? I shall only suggest afew among the 
many means which will occur to you. 

The first is that governments should tell the people the truth about their 
international relations. I do not mean that delicate international negotia- 
tions must be conducted in the open forum. This is impossible. But the 
people who pay the cost are entitled at proper times and in the proper manner 
to have the facts about their own business, to know the truth about their 
international affairs, to understand their own rights and those of other na- 
tions. Without the facts they cannot form intelligent opinions for the sup- 
port of wise policies or the rejection of those which are unwise. Human 
nature is much the same everywhere. Prejudice and hatred are the children 
of ignorance, while friendship and understanding spring from knowledge. If 
men knew the facts as to their own affairs and those affecting their interna- 
tional rights and obligations, instead of having their passions fanned by 
propaganda, the danger of war would be to a large degree removed. 

Another medium through which a spirit of international friendship may 
be developed and conflict avoided is to be found in the personal relations of 
the people of each country with those of others. Thisisaday of travel, bring- 
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ing the people of different nations and races into closer contact. No one 
would think of going into the house of a friend and criticizing his domestic 
arrangements, ridiculing that which he may deem sacred, or otherwise offend- 
ing against the limitations imposed upon a guest. Yet we too often violate 
these canons of good manners when we are guests in other countries, with the 
result that the sensibilities of the people are offended, our own national 
character is misjudged, and a feeling of friendship and good will is seriously 
impaired. We should always be Americans, but it is better to carry the flag 
in our hearts than to wear it upon the lapels of our coats or upon the fronts of 
our hats. Some experience abroad has led me to believe that if there could 
be placed in the hands of every person going into a foreign country certain 
obvious suggestions as to his conduct, with a reminder that he carries the 
good name of his country in his keeping, it would do more for the develop- 
ment of peaceful relations with other nations than all the laws which this 
association could devise. 

I shall suggest only one other among many means for the cultivation of a 
proper international perspective on the part of the people. That is the 
study of history, that we may know the truth about our own country and 
other nations. Few things are more beneficial than a frank examination of 
one’s self. We boast of being a nation of peace, yet the fact is that this new 
country, free from domestic or international pressure, has fought more im- 
portant wars within the 150 years of its existence than any other civilized 
state. We claim to be a nation which abhors conquests, yet in annexations 
of territory by conquest within the last century we are well up in the front 
rank of nations. We grow excited over the rights of minorities in other 
lands, but the treatment of minorities within our own borders leaves some- 
thing to be desired. We claim to be the apostles of individual liberty, yet in 
this new country we have within the last century enacted more laws for the 
restraint and regulation of individual life and conduct than any other nation. 

We love our country, are proud of its past and have an abiding faith in 
its future. A clear knowledge and recognition of the truth as to our history 
and achievements, and a due appreciation of our human limitations, should 
strengthen this affection, and support this faith, while our international 
perspective might be greatly improved. Without desiring to offend personal 
or national sensibilities, I venture to suggest as applicable to the people of all 
nations that a little more attention to the beams in their own eyes and a 
little less emphasis of the motes in the eyes of others might tend to a develop- 
ment of that reasonable measure of humility which inspires friendship and 
respect. 

I would not have you feel that because my views are slightly at variance 
with those of the distinguished speakers who have preceded me, I have ap- 
proached this subject in any dogmatic or controversial spirit, or that I am 
pessimistic as to the outlook for future peace. Thisis not true. Noone can 
read human history without being impressed by the slow and often inter- 
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rupted but certain progress of mankind toward higher levels of civilization. 
Now, when the world is recovering from the blindness of blood, and entering 
upon the task of rebuilding the structure of civilization, I would have them 
apply the lessons of the past, and not build their hopes of future peace upon 
the frail structure of man-made law, which has so often failed. While the 
law and its agencies are useful within the limits of their legitimate operation, 
they can no more control the great forces of social progress than the works 
of men can control the tides of the sea. The impulses of the human heart, 
which are the impelling forces of individual and national life, may to a 
limited extent be directed, but they cannot be controlled. They must have 
freedom for constantly expanding expression. The hope of peace must rest 
upon the patient and enlightened development of these impulses through 
understanding founded upon knowledge, through the courageous following 
of the truth into the land of that larger freedom which is the fulfillment of 
the law. 


The Toastmaster. Now the time has come to part and to go our 
several ways,—scientists and jurists and politicians, optimists and pes- 
simists,—some to develop the law, some to buttress judicial institutions, 
some to improve human nature, reformers all. God bless you and good 
night. 








MINUTES OF THE MEETING OF THE EXECUTIVE COUNCIL, 
Friday, April 3, 1925 


Pursuant to the call of the President, the Executive Council of the 
American Society of International Law met at No. 2 Jackson Place, Washing- 
ton, D. C., on Friday morning, April 3, at ten o’clock. 


Present: 


Chandler P. Anderson Frank L. Polk 
Charles Henry Butler William L. Rodgers 
George A. Finch James Brown Scott 
Charles Noble Gregory Kathryn Sellers 
David Jayne Hill Ellery C. Stowell 
Arthur K. Kuhn Charles Warren 
Robert Lansing Lester H. Woolsey 


Letters of regret were received from C. D. Allin, F. R. Coudert, J. M. 
Dickinson, Edward C. Eliot, Charles G. Fenwick, George Gray, Howard 
Thayer Kingsbury, H. W. Temple, and George G. Wilson. 

Admiral William L. Rodgers, the Chairman, presided. 

The minutes of the meeting of May 22, 1924, were approved as printed 
in the Proceedings. 

The special business of the meeting was to consider the report of the 
committee appointed by the President under the resolution adopted by the 
Society at its last annual meeting to make a study of the Constitution with a 
view to consider the advisability of amendments thereto. Mr. Kuhn, 
Chairman of the committee, submitted its report as rendered to the President 
of the Society. 

The Recording Secretary read a letter from Mr. Charles G. Fenwick, 
dated April 2, 1925, submitting observations on changes in the Constitution. 
Upon motion, duly made and seconded, it was voted that Mr. Fenwick’s 
letter be considered. 

The Recording Secretary reported that several suggestions had been 
received from members urging that provision be made for the establishment 
of branches of the Society in large cities outside of Washington. 

The Council decided first to consider the report of the committee, and, 
after such consideration, the following amendments to the Constitution were 
duly approved: 

Amend Article IV by striking out in the second line the words 

‘nine or more Vice-Presidents, the number to be” and inserting in lieu 

thereof the words ‘‘three Vice-Presidents, such number of Honorary 

Vice-Presidents as may be”’; and by inserting in line four after the word 


“Treasurer” the words “all of whom,” so that the paragraph, as 
amended, will read as follows: 


159 





160 


The officers of the Society shall consist of a President, an Honorary President, 
three Vice-Presidents, such number of Honorary Vice-Presidents as may be fixed 
from time to time by the Executive Council, a Recording Secretary, a Correspond- 
ing Secretary, and a Treasurer, all of whom shall be elected annually, and of an 
Executive Council composed of the foregoing officers, ex officio, and twenty-four 
elected members, whose terms of office be three years, except that of those 
elected at the first election, eight shall serve for the i of one year only and 
eight for the period of two years, and that any one elected to fill a vacancy shall 
serve only for the unexpired term of the member in whose place he is chosen. No 
elected member of the Executive Council shall be eligible for reélection until the 
next annual meeting after that at which his term of office expires. 


Strike out the third paragraph of Article IV, and insert the fol- 
lowing paragraph in lieu thereof: 


At every annual election candidates for all offices to be filled by the Society at 
such election shall be placed in nomination by a Nominating Committee, which 
shall consist of the five members of the Society receiving the highest number of 
ballots cast by the members at the first session of the annual meeting of the Society. 
The Executive Council may submit a list of nominees. 


Amend Article V, paragraph 1, by adding at the end thereof the 
words “‘or by vote of the Society.” 


Amend Article VII by inserting after the first two words of that 
article the following clauses: ‘‘relating to the principles of international 
law or to international relations.” 


Strike out Article VIII, relating to amendments, and insert in lieu 
thereof the following: 


This Constitution may be amended at any annual meeting of the Society by a 
two-thirds vote of the members present and voting. Amendments to the Constitu- 
tion may be proposed by the Council, or by a communication in writing signed by 
at least five members of the Society and deposited with the Recording Secretary 
within ten months after the previous annual meeting, and any amendments so 
deposited shall be reported upon by the Council at the succeeding annual meeting. 

proposed amendments s be submitted in writing to the members of the 
Society at least ten days before the meeting at which they are to be voted upon and 
no amendment shall be voted upon until the Council shall have made a report 
thereon to the Society. 


Thereupon, the Council considered the changes in the Constitution sug- 
gested in Mr. Fenwick’s letter, and adopted the following resolutions: 


Resolved, That it is the sense of the Executive Council that it is 
inadvisable to make any provision in the Constitution regarding the 
reélection of the President, or to change the provision regarding the 
Executive Committee. 


The Recording Secretary then laid before the Council a letter of March 
6, 1925, from the American Academy of Political and Social Science inviting 
the Society to appoint three delegates to represent it at the twenty-ninth 
annual meeting of that organization in Philadelphia on May 15 and 16, 1925. 
The Council appointed Messrs. Thomas Raeburn White, Charles G. Fenwick 
and William I. Hull. 

Whereupon, the Council adjourned at 11.55 o’clock a. m. 





Grorce A. FINcH, 
Recording Secretary. 














MINUTES OF THE MEETING OF THE EXECUTIVE COUNCIL, 
Friday, April 24, 1925 
The Executive Council of the American Society of International Law 


met at No. 2 Jackson Place, Washington, D. C., on Friday, April 24, 1925, 
at 2.30 o’clock p. m. 


Present: 
Cephas D. Allin Charles Cheney Hyde 
Chandler P. Anderson Howard Thayer Kingsbury 
Edwin M. Borchard Arthur K. Kuhn 
Charles Henry Butler Robert Lansing 
Wilbur J. Carr Fenton R. McCreery 
William C. Dennis Jesse 8. Reeves 
Edwin D. Dickinson William L. Rodgers 
Charles G. Fenwick James Brown Scott 
George A. Finch Ellery C. Stowell 
Charles Noble Gregory Henry W. Temple 
David Jayne Hill Charles Warren 
Manley O. Hudson Thomas Raeburn White 
Charles Evans Hughes George Grafton Wilson 
William I. Hull Lester H. Woolsey 


Communications of regret were received from Frederic R. Coudert’ 
J. M. Dickinson, Edward C. Eliot, George Gray, Frank L. Polk, Theodore 8. 
Woolsey. 

The President of the Society, the Honorable Charles Evans Hughes, pre- 
sided. 

The Recording Secretary read the notice of the meeting. 

The minutes of the meeting of April 3, 1925, were read and approved. 

The Treasurer submitted a report for the year ended December 31, 1924, 
which was read, approved and ordered to be filed.! 

Te also submitted the report of F. W. Lafrentz & Company, dated 
April 16, 1925, upon their audit of the Society’s accounts for the year ended 
December 31, 1924, which was likewise read, approved and ordered to be 
filed? 

The Editor-in-Chief of the American Journal of International Law re- 
ported that the Board of Editors of the Journal had held two meetings dur- 
ing the year, one on November 22, 1924, and the other on April 23, 1925, 
and that certain changes in the form of the contents of the Journal had been 
initiated, as follows: 


1 Appended hereto, pp. 164-167. 2 Appended hereto, pp. 168-170. 
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1. Instead of the alphabetical listing of articles in the Periodical 
Literature of International Law, a summary of current publications of 
international law is now being prepared by one of the editors; 

2. A definite policy with reference to the nature of book reviews 
had been formulated and reduced to the form of suggestions to book 
reviewers, under which reviews will hereafter not exceed 1,000 words in 
length, and be descriptive of the contents of the volume, so that the re- 
view will show the point of view of the author of the book, rather than 
the point of view of the reviewer: 

3. In the department of Judicial Decisions, a committee of the 
Board had been designated to prepare brief comments upon decisions 
which cannot be printed textually on account of the limitation of space. 
The Recording Secretary reported that 64 annual members, one hon- 

orary member and one life member had been added during the preceding 
year; that 16 members had died, 24 resigned, and 67 dropped for the non- 
payment of dues, some of whom would probably be reinstated, and that the 
present membership of the Society is as follows: honorary 3, life 26, annual 
1,033, making a total of 1,062. He also reported that the new method of 
sending out due notices, whereby members were required to eliminate sub- 
scriptions to the Proceedings, instead of adding such subscriptions as under 
the old form, was producing gratifying results, and that the deficit incurred 
in the publication of the Proceedings in previous years would be reduced in 
the year 1925. 

The Chairman of the Committee on the Selection of Honorary Mem- 
bers reported that several names had been under consideration, but that the 
committee was unable to make a recommendation. Mr. Scott proposed the 
name of M. Henri Fromageot for honorary membership, and, after deliber- 
ation, the Council, upon motion of the Chairman of the Committee on 
Honorary Membership, duly seconded, authorized the committee to present 
the name of M. Fromageot to the Society at its present meeting. 

The appointment of a committee to make nominations of officers to the 
Society was the next order of business, and, upon motion duly made and 
seconded, the President of the Society was requested and empowered to ap- 
point this committee. At the close of the meeting, the President announced 
the appointment of the following Committee on Nominations: Mr. Lester 
H. Woolsey, Chairman; Mr. Howard Thayer Kingsbury; Mr. Arthur K. 
Kuhn; Professor Jesse S. Reeves; Mr Henry W. Temple. 

The Recording Secretary then brought up the question of inviting a 
limited number of representatives of the press to be present as the guests of 
the Society at its annual dinner. He further stated that the members of the 
press now assumed the attitude that unless they were invited they could not 
be expected to report it. After consideration, the Council, upon motion 
duly made and seconded, authorized the Recording Secretary to invite to 
the Society’s dinner on April 25 and the years thereafter a representative of 
the four leading press associations, namely, the Associated Press, the United 
Press, the International News Service, and the Universal Service. 
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The Recording Secretary then presented to the Council letters from the 
League of Nations dated Geneva, April 1 and April 11, requesting the co- 
operation of the Society in the work of the committee of experts appointed 
by the League to study the question of the progressive codification of inter- 
national law. These communications with their enclosures were, upon re- 
quest, read to the Council. The action to be taken by the Council upon 
these letters was discussed at length by a number of members of the Council 
and several suggested forms of action were considered. The Council finally 
decided, upon motion by Mr. Lansing which was carried by a vote of fifteen 
to ten, to refer the letters from the League of Nations to the Society’s 
Standing Committee for the Extension of International Law, with instruc- 
tions to consider the request and report its recommendations as to the action 
to be taken upon it at the meeting of the Executive Council to be held on 
Saturday morning, April 25. 

The Recording Secretary presented letters of April 21 and 24, 1925, 
addressed to Dr. James Brown Scott by Mr. Milton Fairchild, Chairman of 
the Character Education Institution, relating to the desirability of teaching 
the basic principles of international law in high schools of all nations, and 
proposing that the American Society of International Law designate a repre- 
sentative to present this idea to the Character Education Group of the 
World Federation of Education Associations, to be held at Edinburgh, July 
20-28, 1925. Upon motion, duly made and seconded, these communica- 
tions were laid upon the table. 

Upon motion of Mr. Butler, it was then ordered that the officers of the 
Society be authorized and instructed to send appropriate telegrams to the 
Honorary President of the Society, Mr. Elihu Root; the senior in age Vice- 
President, Governor Simeon E. Baldwin; and to the Honorable George Gray; 
and that an appropriate minute be prepared and spread on the record as to 
the death of Senator Lodge, a late member of the Council. 

Whereupon the Council at 4.05 o’clock p. m. adjourned to meet 
Saturday morning, April 25, at the New Willard Hotel, immediately upon 
the adjournment of the Society. 


Grorce A. FIncu, 
Recording Secretary. 
















REPORT OF THE TREASURER 


WasuinerTon, D. C., 
April 24, 1925. 

To THE EXECUTIVE COUNCIL OF THE 

AMERICAN SOCIETY OF INTERNATIONAL Law: 
Gentlemen: 

I transmit herewith the Treasurer’s Report for the year ended December 
31, 1924, together with the report of F. W. Lafrentz and Company upon 
their audit of the Society’s accounts for that year. 

The Principal Account has increased from $894.86 to $1,094.86 by the 
addition of two life members. 

The following statement compares the receipts in the Income Account 
for the years 1923 and 1924: 


1923 1924 
I oe os a's baw 8 2004 Wee $5,367.42 $4,946.93 
EGS ERE PRS a pe eT a are 3,802.50 3,730.00 
es oc ob ou kbs vaeceeees bene beds 250.87 382.58 
ee er ese oe se te is ates 700.10 632.04 
as an he Gidhn'o hs he BROS 1,076.43 1,801.93 
Amalytical Index ..... 1... ccc cece cee 52.00 28.80 
EE ees ak igs a sare oy % pale elastase 551.45 441.36 
eae id badih dy cease eke een Lk 648 .00 876.00 
i ahs hgh nee ek em ne een ae 34.65 42.27 


Special fund for Treaty Series, League of Nations 5,000.00 10,000.00 





NS 6 ond 5 dns nals capac ee acs $17,483.42 $23,180.32 

On January 1, 1923, the balance in bank was $943.07, while on January 
1, 1924, it amounted to $2,374.14. 

The disbursements for the two years were as follows: 


1923 1924 
ies been a bale eK Ne eee ee we $3,212.50 $3,190.00 
I ibe Bh gine ohn n pL KER OMS 6,951.50 7,097.19 
Back numbers purchased.................... 482.14 
ee ae 1,008.05 1,244.77 
ae he Seb obese hoa eo mae ee euh eee 1,188.27 1,313.34 
Mailing Analytical Index................... .72 .79 
Glemerel GRPOMEES ... 2. ccc ec cccee. 269.17 801.55 
Subscriptions to Treaty Series, League of Nations 2,940.00 11,939.48 











Total disbursements.................... $16,052.35 
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$25,587.12 
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The following is a summary of the receipts and disbursements for the 
two years: 





1923 1924 
EE ae Sr ne Ear SO TN ee $19,321.35 $26,649.32 
CT TC one 16,052.35 25,587.12 
Excess of receipts over disbursements ......... $3,269.00 $1,062.20 


The invested securities of the Society remain the same as last year. 
The accounts receivable for unpaid dues and subscriptions amounted to 
$263.65 in 1923, and $558.00 in 1924. 

The liabilities of the Society for advance payment of dues, subscriptions, 
Proceedings, and balance of Treaty Series Fund in 1923, amounted to 
$4,269.36, and in 1924 to $2,085.60. There were no unpaid bills. In 1923, 
the excess of assets over liabilities was $6,668.43, while in 1924 it had in- 
creased to $6,939.74. 

Respectfully submitted, 
CHARLES CHENEY Hype, 
Treasurer. 
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TREASURER’S REPORT 
January 1 to December 31, 1924 
PRINCIPAL ACCOUNT 


January 1, 1924. Balance on deposit in Union Trust Co 


January 2; 1924. One life membershi 


December 31, 1924. Balance on deposit in Union Trust Co. 


INCOME ACCOUNT 


Miscellaneo 
Special fund f for Treaty Series, League of Nations. . 
Binding 


Total recei 
Bank balances, . aa 1, 1924: 
Riggs National Bank’ 
Union Trust Co. (Savings Account) 
Petty Cash Fund 


Total of Principal and Income Accounts 
DIsBURSEMENTS 


319.00 


20.90 
632.04 
1,482.93 


1,801.93 
28.80 


441 .36 
876.00 
100.00 
42.27 
10,000 .00 
206 .46 
91.81 
14 


23,280 .32 


2,374.14 


25,654.46 
$26,649 .32 














eee ee ey 


a) 





ee | 


7,097.19 


Annual meeting: 
I Oe BOTUINID  o5oin. ss ce cries enwicveswqnes 52.07 
MIE 6.550 aw 0 e Seaarene.s--o1e-eoesa cio oiececereraninlaie 133.00 
MIS olelave di ncpsuan outa cie ea panera 1,059.70 
————_ 1,244.77 
Proceedings: 
INS a. p's korn. coecaeba wae awesemeiaak 3.47 
aoa 3) oe es Grcelarel ecchaisinc aie okinat emt eae 1,250.05 
I oo acho wn Winn sib'e vid pei eis eae a ewes 59.8 
1,313.34 
I a cia cing oielanvienisoe weg me emeens .79 
General expenses: 
SUNN GTI TODUEED, ... 55s ec ceccesccceisee 378 .72 
6 eee 29.35 
Freight and express.......... siete hatenareacaeotet 3.84 
CN Se o5o7e scaceaie nosis Ha eemigaameeeer 25.15 
aia gh 5 ccls, ts3os ai aieta eusitrerclpreravaioonaratenate 206 .25 
UN ss cceraiesd a ticoie/nciveleiainitra/eierala aisterelnaee ets 57.75 
COTE NCE TEE Be Free 100.49 
801.55 


Subscriptions to Treaty Series, League of Nations ... 11,939.48 
EE Ee OP Ae 


Pimoten of veceints over Giseenets.. «6 6 oo siois nc dkcccissecvecsiocsceasse ne 
ASSETS 

Investments: 

5 Central Pacific 4 per cent. first mortgage bonds (cost price).......... 
. U.S. Third Liberty Loan 4} per cent. bonds of 1928 (cost price)...... 

Union Trust Company (Principal Account)................ $994.86 
Riggs National Bank (Income Account)................... 67 .34 

Accounts receivable: 
oo iret, cass 'vise-a)aie 0 oii oie A he toerewaieeateniauna Sais 375.00 
IN <iac 3: <0 orerm nd miepiepaeleraree atbarniaieaee sis 183.00 

LIABILITIES 

I cea opens cones re RETR eae DERN None 
1925 Membership dues paid in 1924..................0000- 196.93 
1925 Subscription fees paid in 1924.....................-- 1,739.00 
1926 Subscription fees paid in 1924....................0-. 8.25 
1925 Proceedings paid for mm 1024. ...... 2... ccsceseccccccces 20.90 
Balance of Treaty Series, League of Nations, fund.......... 120.52 

PE CE RE COUN EARN oo 6. 600 85:55:58.0 9o 0. Oos iss oes dees maeiesa's 

Respectfully submitted, 


25,587.12 


$1,062.20 


1,062.20 


558.00 


9,025 .34 


2,085.60 


$6,939.74 


Cuar.es Coenry Hype, 


April 24, 1925. 


Treasurer. 


REPORT OF THE AUDITORS 


F. W. LAFRENTZ & CO. 
Pusuiic ACCOUNTANTS 
COLORADO BUILDING—WASHINGTON, D. C. 


April 16, 1925. 
Tue AMERICAN Society OF INTERNATIONAL Law, 


WasHINGTON, D. C. 
Dear Sirs: 


We have audited your cash transactions for the year ended December 
31, 1924. 


Our report, including two Exhibits, is as follows: 
Exhibit 
“A” Principal Account. 
“B” Income Account. 

The Receipts are in accordance with your records and the Disburse- 
ments are supported by proper vouchers. 

At December 31, 1924, the Principal Account had a cash balance of 
$994.86, and the Income Account had a cash balance of $67.34, which 
amounts were on deposit in the banks. An advance of $100.00 was due to 
the Principal Account by the Income Account at December 31, 1924. 

We inspected securities called for by the records, as follows: 


Central Pacific R. R. Co. 4% 1st Mortgage Bonds, 


par value $2,500.00 
U. 8. Third Liberty Loan 44% Bonds 5,000.00 


$7,500.00 


Respectfully submitted, 
F. W. Larrentz & Co., 
Public Accountants. 
(Formerly The American Audit Co.) 


EXHIBIT “A” 


STATEMENT OF CASH RECEIPTS AND DISBURSEMENTS—PRINCIPAL ACCOUNT 
For the year ended December 31, 1924 


RECEIPTS 
Life membershi 
Cash on hand 


$1,094.86 








$1,094.86 


EXHIBIT “B” 
STATEMENT OF CASH RECEIPTS AND DISBURSEMENTS—INCOME ACCOUNT 
For the year ended December 31, 1924 
RECEIPTS 


——_ $4,946.93 
Foreign postage assessments 382.58 
Interest: 

Liberty Bonds 

Principal Account Bonds 

On deposits 


Sale of publications: 
Proceedings: 


Back numbers 
Cumulative Index 


Subscriptions to Journal 

Reprints of Journal articles 
Binding Journals for subscribers 
Banquet 

Fund for League of Nations Series 
Exchange 

Advanced from Principal Account 


TotTaL RECEIPTS $23,280 .32 


Cash on hand January 1, 1924: 
Riggs National Bank 
Union Trust Company, Savings Account 
Petty Cash Fund 
2,374.14 


$25,654.46 


Salaries: 
Managing Editor—Journal $1,675.00 
Assistant to Treasurer 300.00 
Clerical assistants 1,215.00 


Office supplies and expense 
Postage, stationery, telegrams and cables 
Freight and express 
Miscellaneous 
Binding Journals for subscribers 
American Journal of International Law: 
Preparation 
Printing and mailing 
Miscellaneous expenditures 





Reprints of Journal articles 
Back numbers of Journal purchased 
Annual meeting: 

, postage and stationery 


Cumulative Index, mailing 
Fund for League of Nations Treaty Series 
Refunds of overpayments of dues 


$25,654.46 





MINUTES OF THE MEETING OF THE EXECUTIVE COUNCIL, 
Saturday, April 25, 1925 


Pursuant to adjournment, the Executive Council of the American 
Society of International Law met in the Willard Room of the New Willard 
Hotel immediately upon the adjournment of the Society on Saturday, April 
25, at 11.15 o’clock a. m. 


Present: 
Cephas D. Allin 
Chandler P. Anderson 
Hollis R. Bailey 
Charles Henry Butler 
William C. Dennis 
Edwin D. Dickinson 
George A. Finch 
Harry A. Garfield 
Charles Noble Gregory 


Charles Evans Hughes 
William I. Hull 

Harry Pratt Judson 
Howard Thayer Kingsbury 
Fenton R. McCreery 

Fred K. Nielsen 

Pitman B. Potter 

William L. Rodgers 

James Brown Scott 


David Jayne Hill 
Frank E. Hinckley 
Manley O. Hudson 


Henry W. Temple 
Charles Warren 
W. W. Willoughby 


George G. Wilson 
The President of the Society, the Honorable Charles Evans Hughes, 


presided. 


The first order of business was the election of officers and committees for 
the ensuing year, and the Council proceeded to elect the following: 


Chairman of the Executive Council: William L. Rodgers. 


Recording Secretary: George A. Finch. 


Corresponding Secretary: William C. Dennis. 
Treasurer: Lester H. Woolsey, to succeed Mr. Charles Cheney Hyde, 
retired on account of removal to New York City. 


Executive Committee: 


Chandler P. Anderson 


Charles Henry Butler 
Harry A. Garfield 


Charles Noble Gregory 


David Jayne Hill 


William I. Hull 
Robert Lansing 
Kathryn Sellers 
W. W. Willoughby 
George G. Wilson 


Editorial Board of the American Journal of International Law: 
Honorary Editor-in-Chief: James Brown Scott. 
Editor-in-Chief: George Grafton Wilson. 
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Managing Editor: George A. Finch. 
Chandler P. Anderson David Jayne Hill 
Edwin M. Borchard Manley O. Hudson 
Philip M. Brown Charles Cheney Hyde 
William C. Dennis, exofficio Arthur K. Kuhn 
Edwin D. Dickinson Ellery C. Stowell 
Charles G. Fenwick Lester H. Woolsey, exofficio 
James W. Garner Quincy Wright 


The membership of the standing committees of the Society was then 
taken up for consideration, and the President ruled that under the Constitu- 
tion of the Society the members of these committees must be members of the 
Council. The Council thereupon took the following action: 

Committee on Honorary Members: Elected—George Grafton Wilson, 
Chairman; Charles Cheney Hyde; Ellery C. Stowell. (It was subsequently 
discovered that Mr. Stowell was ineligible because of his retirement from 
the Council under the rotation plan, and the President appointed Dr. Harry 
Pratt Judson to fill the vacancy.) 

Committee on Increase of Membership: The appointment of a committee 
of five was referred to the President of the Society with power. He subse- 
quently appointed Messrs. Howard Thayer Kingsbury, Chairman; Cephas 
D. Allin; Frank E. Hinckley; Hollis R. Bailey; and Fenton R. McCreery. 

Committee on Annual Meeting: Professor Edwin D. Dickinson was elected 
Chairman of this committee, and the appointment of the other members was 
referred, with power, to the President of the Society in consultation with 
Professor Dickinson. The President subsequently appointed the following 
members: Cephas D. Allin; Manley O. Hudson; Charles Warren; Thomas 
Raeburn White; W. W. Willoughby; and Lester H. Woolsey. 

Committee for the Extension of International Law: The appointment of 
this committee was referred to the President of the Society with power. He 
later appointed Charles Cheney Hyde, Chairman; Manley O. Hudson; Fred 
K. Nielsen; John H. Latané; Henry W. Temple; Pitman B. Potter; and 
Edwin B. Parker. 

Upon motion of Mr. Butler, duly seconded, the Council thereupon 
adopted the following resolution: 


Resolved, That in case of the ineligibility or death of any members 
of the committees of the Society, the President be, and he is hereby, 
authorized to fill such vacancies. 


Upon motion of Mr. Hudson, speaking in behalf of Professor Stowell, 
and seconded by Dr. Scott, the Council then discussed codperation in 
formulating the program of the Society between the Committee on Annual 
Meeting and the committee representing teachers of international law so that 
subjects of special interest to the teaching profession may be included in the 
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programs of the annual meetings. After deliberation, the following resolu- 
tion was adopted: 


Resolved, That it is the desire of the Executive Council that the 
Committee on Annual Meeting coéperate with the continuous com- 
mittee of the Conference of International Law Teachers in the formula- 
tion of the program of the next annual meeting of the Society held at 
the same time with another International Law Teachers’ Conference, 
but that the Committee on Annual Meeting acting as a committee of 
the Executive Council shall be free to perform its functions without 


consultation by the Committee of the International Law Teachers’ 
Conference. 


Professor Jesse S. Reeves, Chairman of the Committee for the Extension 
of International Law, to which had been referred for consideration and report 
at the present meeting of the Council the letters of April 1 and 11, 1925, 
from the League of Nations requesting the codperation of the Society with 
the committee of experts appointed by the League to study the question of 
the progressive codification of international law, then submitted the follow- 
ing report: 


To THE CoUNCIL OF THE AMERICAN SOCIETY OF INTERNATIONAL Law : 


At a meeting of the Council held April 24, 1925, there were referred to the Standing 
Committee of the Society on Extension of International Law communications addressed to 
the Chairman of the American Society of International Law by the Director of the Legal 
Section of the Secretariat of the League of Nations, dated April 6 and April 8 last. This 


Committee was directed to report to the Council at its meeting of April 25 its conclusions as 
to the manner and method in which the said communications should be considered by the 
Council. The communications disclose that the Committee of Experts created by the 
League of Nations for the development of international law is desirous of making contact 
with the American Society of International Law, as with other learned societies, and to 
consult with it concerning the matters to be considered by the Committee. Specifically the 
American Society of International Law is requested to consider what are the problems of 
international law the solution of which by international agreement would seem to be most 
desirable and most easily realized. It is a question of preparing a list of topics and not a 
draft of conventions. The communication indicates the desire of the Committee of Experts 
that the American Society of International Law choose its own means of arriving at such 
conclusions and of indicating them. It would seem further that the Committee of Experts 
would appreciate the receipt by them of whatever published material there may be issued by 
the Society bearing upon the general and specific problems before them. 

Your Committee considers that a favorable response to the communications referred to 
is quite in line with the activities of this Society for many years and especially since the 
receipt of the Report of the Advisory Committee of Jurists at The Hague which was charged 
with drafting a plan for the Permanent Court of International Justice in 1920. That report 
included several recommendations which learned societies whose special field was inter- 
national law were requested to take under consideration. These recommendations had in 
mind especially the restatement and clarification of principles of international law as well as 
the consideration of subjects not at present considered as within the scope of international 
law, but which might properly be brought withinit. In line with the recommendation of the 
Committee of Jurists this Society devoted two of its annual sessions to the consideration of the 
topics suggested by the Advisory Committee, created special committees for the consideration 
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of specific topics under the genéral recommendations, and furthermore created a Standing 
Committee on the Extension of International Law, all of which activities are sufficient 
evidence of the long and continued interest of this Society in the aims which animate the 
Committee of Experts now created with which cooperation has been invited. The Society 
was eager to extend hospitable consideration to the Resolution of the Advisory Committee 
of Jurists in 1920, more especially because of the participation in the work of that Committee 
of its honored President, Mr. Elihu Root, and at the present time it is desirous of extending 
the same hospitable consideration to the invitation of the Committee of Experts in which the 
Honorable George W. Wickersham, one of its most prominent members, is playing an im- 
portant part. 

The Committee therefore recommends to the Council of the American Society of Inter- 
national Law the following action to be taken with reference to the invitation of the Com- 
mittee of Experts: 

1. The Council of the American Society of International Law welcomes the invitation of 
the Committee of Experts and notes with great satisfaction the progress which has been 
made by the Committee toward the initiation of a process which it is to be hoped will lead to 
the development of international law in various fields. The Council therefore accepts the 
invitation of the Committee of Experts to collaborate in its work and takes satisfaction in the 
opportunity thus afforded for the realization of the purpose of the Society as expressed in 
Article 2 of its Constitution. 

2. As a procedure for undertaking such cooperation the Council decides to request the 
President of the Society to appoint a committee of five or seven members for the purpose of 
drafting a report to be submitted to the Council for its consideration with a view to its later 
submission to the Committee of Experts on behalf of the Society. This special committee 
is requested to circulate a draft of a report to each member of the Council on or before 
September first, 1925, and the President of the Society is requested to summon a special 
meeting of the Council for dealing with this report on or about September 26, 1925, in order 
that whatever communication the Council decides is proper and appropriate may be in the 
hands of the Committee of Experts at Geneva by October 15, 1925. The special committee 
is directed to consider what are the subjects of international law the solution of which by 
international agreements appears the most desirable and possible of realization. 

3. The Council further decides to instruct the Secretary to forward to the Secretary of 
the Committee of Experts immediately fifteen copies of the Proceedings of the Society for 
1921, 1922, 1923, 1924 and 1925, and to inform the Secretary of the Committee of Experts 
that the Society stands ready to furnish the Committee with any further documentation 
concerning its work which may be requested. 


The report was read and amended in the following respects: 


In paragraph 2 of the recommendations of the committee insert 
after the phrase ‘‘a committee of five or seven members,” the words 
“from the Society at large.” 

In the same paragraph, change the words ‘‘on or about September 
26, 1925” to read “not later than September 26, 1925.” 

In paragraph 3 of the committee’s recommendations, change 
“fifteen” copies of the Proceedings of the Society to read ‘‘seventeen.”’ 


Mr. Judson stated that he understood the committee in the foregoing 
report to propose that the Council forward to the committee of experts of the 
League of Nations certain recommendations which are presumed to embody 
the views of the American Society of International Law, and he asked for 
information as to whether the Executive Council has the power to commit 
the Society in this respect. The President replied as follows: 
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That is a question which had occurred to the Chair, and the Chair 
has not had time to consider it carefully, but it appears from the Con- 
stitution that the Executive Council shall have charge of the general 
interests of the Society. Article VII of the Constitution reads as 
follows: 

All resolutions relating to the principles of international law or to international 
relations which shall be offered at any meeting of the Society shall, in the discre- 
tion of the presiding officer, or on the demand of three members, be referred to the 


appropriate committee, or to the Council, and no vote shall be taken until a report 
shall have been made thereon. 


As a matter of first impression and merely to bring the question 
before the Council so they can decide on its powers, my thought would 
be that this Article VII is a cautionary provision with respect to reso- 
lutions that are offered at a meeting of the Society in relation to the 
principles of international law or to international relations so that snap 
judgment may not be taken at a meeting which might not fully repre- 
sent the Society, and that the Society before acting on resolutions of 
the nature described, offered at its meetings should have the benefit, in 
the discretion of the presiding officer or on demand of three members, of 
a report of the appropriate committee or of the Council. 

I suggest that that resolution should not be deemed to fetter the 
regular work of the Executive Council, and so we return to the general 
provision of the Constitution that the Executive Council shall have 
charge of the general interests of the Society, and the question is 
whether collaboration of this sort should be regarded as a matter which 
comes within the charge of the general interests of the Society. What 
are the general interests of the Society? They may be deemed to relate 
to the objects of the Society which are stated in Article II: ‘‘The ob- 
ject of this Society is to foster the study of international law and to 
promote the establishment of international relations on the basis of law 
and justice. For this purpose it will coéperate with other societies in 
this and other countries having the same object.”” So we have the 
general interests of the Society defined in relation to their purposes in 
a movement to develop international law. 

Now, before the Council reaches a conclusion upon a matter of so 
great importance as this, it might be well to take in mind the conse- 
quence of an interpretation which would limit the Executive Council 
so it could not undertake any codperation of this sort. It would mean 
in effect that there could be no coéperation unless the matter came with 
practically a year’s delay before the attention of the Society, and, there- 
fore, the object expressed in Article II of the Constitution would be 
largely defeated in practice. So that while I have expressed myself 
with perhaps not becoming freedom after a very slight examination of 
this, I think the Council ought to understand what it is doing. The 
suggestion would be that it is in order to adopt the report of the com- 
mittee if the Council so desire. 


Upon motion of Mr. Kingsbury, seconded by Dr. Scott, the report of the 
committee was received and approved, and its recommendations adopted by 
the Council.! 


1 The special committee provided in the second recommendation of this report was sub- 
sequently appointed by the President of the Society, as follows: Jesse S. Reeves, chairman; 
Edwin M. Borchard, Philip Marshall Brown, Charles G. Fenwick, Arthur K. Kuhn, Ellery C. 
Stowell, and Quincy Wright. 
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Upon motion of Mr. Finch, duly seconded, the Recording Secretary was 
thereupon authorized to supply copies of the report of the committee to such 
representatives of the press as desired it. 

There being no further business, the Council thereupon at 12.30 o’clock 
p. m. adjourned, subject to the call of the Chairman as provided in Recom- 
mendation No. 2 of the report of the Committee for the Extension of Inter- 
national Law. 


Georce A. Fincu, 
Recording Secretary. 
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Cleveland, President. Message to Senate on Ys tie treaty. Quoted, 106. 
Codification of international law. D. J. Hill, Ad, 96; C. E. Hughes, Ad, 6 
In America. J. B. Scott, Ad, 14. 
See also American Institute of International Law. 
League of Nations, collaboration with. Request referred to committee, 163; re- 
te of committee to Society, 128, to Executive Council, 173; remarks of ‘Mr. 
ghes at annual dinner, 137. 
Coligny, Louise, wife of William the Silent. J.S. Reeves, Ad, 50. 
Colombia. N ationality laws discussed, 72, 77. 
Commissions of enquiry. Project of American Institute. J.B. Scott, Ad, 40. 
Commissions of enquiry treaties steps in —" of war. T. R. White, Ad, 107. 
Committee for Extension of International Law 
Appointed for 1925-1926, 172. 
League of Nations request referred to, 163; report to Society, 128; report to Ex- 
ecutive Council, 173; remarks of Mr. Hug es at annual dinner, 137. 
Membership for 1924-1925, vi. 
Committees of the Society, vi; election of, 171; members to belong to Executive Council, 172. 
Common law, development of, analagous to international law. T. R. White, Ad, 109; 
analogy not applicable, A. B. Hart, Rem, 112. 
Conciliation. Project of American Institute. J.B. Scott, Ad, 40. 
Condé, Prince of, friend of Hugo Grotius. J.S. Reeves, Ad, 54. 
Conferences, international. See International conferences. 
Conquest. Project of American Institute of International Law. Address of J. B. Scott, 
46; remarks of D. J. Hill, 95. 
Constitution of the Society, vii. 
—_Sae of. Report of committee to Executive Council, 159; adopted by 
ciety, 122. 
Constitution of United States, war power under. D. J. Hill, Ad, 97. 
Consuls. Project of American Institute. J. B. Scott, Ad, 38. 
Corporations. Project of American Institute. J. B. Scott, Ad, 33. 
Costa Rica proposed Pan American Court of Justice, 42. 
Costello nerd Warren, Fenians, expatriation case of. Cited, 65. 


Das, Taraknath. Stateless persons in the United States. Rem, 80. 
De jure Belli ac Pacis of Hugo Grotius. J.S. Reeves, Ad, 48. 

Dey ure Praedae of Hugo Grotius. J.S. Reeves, Ad, 52. 

De Thou, President, library where Hugo Grotius worked. J. S. Reeves, Ad, 54, 55. 

Declaration of Independence of United States, war power under. D. J. Hill, Ad, 97. 

7 oe of Hugo Grotius, J.S. Reeves, Ad, 49; memorial to Grotius in, J. S. Reeves, 


Dennis, William C. Citizenship of certain married women. Rem, 87. 
Dinner, annual, of the Society, 134. 
Diplomatic agents. Project of American Institute. J.B. Scott, Ad, 38. 
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Diplomatic protection: 
Loss of, and loss of citizenship. C.H. Butler, Rem, 78. 
Of persons with dual allegiance. R.W. Flournoy, Ad, 73. 
Project of American Institute. J.B. Scott, Ad, 34. 
Diplomatic relations, severance of. Project of American Institute. J.B. Scott, Ad, 44. 
Domicil a factor in nationality. R.W. Flournoy, Ad, 75, 78. 
Du Maurier, Aubery, friend of Hugo Grotius. J.S. Reeves, Ad, 54. 
Du Puy brothers, keepers of library where Grotius worked. J.5S. Reeves, Ad, 55. 
Du Var, friend of Hugo Grotius. J.S. Reeves, Ad, 54. 
Dual nationality. Discussed, P. M. Brown, 88; R. W. Flournoy, 85; A. B. Hart, 91, 93; 
J. W. Garner, 120; F. E. Hinckley, 90; M. O. Hudson, 80, 85; F. K. Nielsen, 118; 
W. L. Rodgers, 117. 
Proposed Pan American Convention. R. W. Flourney, Ad, 69. 
Report of Inter-Departmental Committee of Home Department. Quoted, 67. 
Dutch East India Co. Client of Hugo Grotius. J.S. Reeves, Ad, 52. 


Ecuador. Nationality laws discussed. R. W. Flournoy, Ad, 72, 77. 
Editor-in-Chief, report of, 161. 
Election of nationality. R.W. Flournoy, Ad, 73; F. K. Nielsen, Rem, 119. 
Election of officers and committees, 131, 171. 
Elzevirs, publishing house connected with University of Leyden. J.S. Reeves, Ad, 50. 
Embargo. Project of American Institute. J. B. Scott, Ad, 44. 
English influence in the Netherlands in time of Grotius. J.S. Reeves, Ad, 53. 
Equality of nations: 
Citizenship, laws of, as affected by. A.B. Hart, Rem, 91, 114. 
Declaration of American Institute, 24; J. B. Scott, Ad, 21. 
Equality of states in American Union. C.G. Fenwick, Rem, 115. 
Ernst, Christian, expatriation case of. Cited, 63. 
European politics. Statement of Jefferson on avoidance of by America, 27. 
Exchange, Schooner. 7 Cranch, 116. Quoted, 32. 
Exchange of publications. Project of American Institute. J. B. Scott, Ad, 38. 
Executive Committee of Society, vi; elected, 172; proposal to drop, 126. 
Executive Council of Society, vi; election of, 132. 
Minutes of April 3, 1925, 159; April 24, 1925, 161; April 25, 1925, 171. 
Power to commit the Society. Ruling of President Hughes, 174. 
Existence of nations. Declaration of American Institute, 24. 
Expatriation, policy of the United States Government. Discussed, 60, 117. 
Extradition. Project of American Institute. J.B. Scott, Ad, 35. 


Fabré, Nicholas, patron of Hugo Grotius. J.S. Reeves, Ad, 54. 
Fairchild, Milton. Letters considered, 163. 
Fenwick, Charles G.: 
Amendment of the Society’s Constitution. Letter considered, 159; resolution of 
the Executive Council, 160; remarks at meeting of Society, 125. 
Remarks on union of nations on common interests, 115. 
Flournoy, R. W. Article in Yale Law Journal. Cited, 68. 
Proposed Pan American convention to prevent dual nationality. Ad, 69. 
Remarks on dual nationality and obligations of citizenship, 85. 
Foch, Marshal. Quoted on Pan American Union, 31. 
Foreign language settlements in United States. A.B. Hart, Rem, 92. 
Foreign offices. Work of, in codifying international law. C.E. Hughes, Ad, 6. 
Foreign policy, questions of, may be discussed by Society. Ruling of the Chair, 93. 
Foreigners, diplomatic protection of. Project of American Institute. J.B. Scott, Ad, 35. 
France. Nationality laws discussed, 63, 72, 74. 
Freedom of transit. Project of American Institute. J.B. Scott, Ad, 36. 
French influence in the Netherlands in time of Grotius. J.S. Reeves, Ad, 53. 
Fromageot, Henri. Elected an honorary member, 121, 162. 


Garner, James W. Citizenship of certain married women and Hindus. Rem, 86, 120. 
llaboration with League of Nations in codifying international law. Rem, 130, 
1 


31. 
Geneva Protocol, 1924. Evidence of public opinion against war. T.R. White, Ad, 109. 
German influence in foreign countries due to students. J.B. Scott, Ad, 39. 
Glanville, common law in the time of. T.R. White, Ad, 109. 
Gomarus, theological controversialist in time of Grotius. J.S. Reeves, Ad, 53. 
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Good offices and mediation. Project of American Institute. J.B. Scott, Ad, 40. 
Governments and international justice. D. J. Hill, Ad, 101. 

Governments, ce cannot be achieved through. H.W. Anderson, Ad, 154, 156. 

Graeff, A.C. D. de. Address at annual dinner, 145. 

Graswinkel, Theodore, defender of Grotius. J.S. Reeves, Ad, 56. 

Gray, George, telegram to, 163. 

Great Britain. Citizenship laws cited, 72, 67, 83. 

Great Britain-United States. Discussion of expatriation cases of Warren and Costello, 


Greece. Law with regard to naturalization. Discussed, 66. 

Grotius, Hugo. Life and work of. J.S. Reeves, Ad, 48. 

Guatemala. Report of Pan American Commission on Pan American Court of Justice. 
Quoted, 43. 


Hackworth, Green H. Naturalization and loss of nationality. Ad, 59. 

Hague Conferences factors for peace. J.B. Scott, Ad, 40; T. R. White, Ad, 106. 

Hague Conventions. Futile for preservation of peace. H.W. Anderson, Ad, 152; A. B. 
Hart, Rem, 113. 

Restrictions of military action by. D. J. Hill, Ad, 100. 

Hague Peace Palace a memorial to Hugo Grotius. J.S. Reeves, Ad, 57. 

Haiti, intervention of United States in. J. B. Scott, Ad, 23. 

Hanover-United States. Discussion of expatriation, 1859. Cited, 63. 

Harriman, Edward A. Citizenship of married women. Rem, 88. 

Hart, Albert Bushnell. International citizenship, Rem, 91, 93; limitations on war, Rem, 
112; collaboration with League of Nations in codification of international law, Rem, 


Heinsius, friend of Hugo Grotius. J.S. Reeves, Ad, 52. 
Henry IV of France, special mission of Hugo Grotius to. J.S. Reeves, Ad, 50. 
Henry, Patrick, opposition to United States Constitution. C.G. Fenwick, Rem, 115. 
High seas, Y megan upon. Project of American Institute. J.B. Scott, Ad, 32. 
Hill, David Jayne. Legal limitations upon initiation of military action. Ad, 95. 
Hinckley, Frank E. Nationality and naturalization. Rem, 90. 
Hindus, naturalization of. T. Das, Rem, 80; J. W. Garner, Rem, 86. 
History, study of, conducive to international peace. H.W. Anderson, Ad, 157. 
Holland’s defense of neutrality and international law during World War. A. C. D. de 
Graeff, Ad, 145. 
Holland, province of. Hugo Grotius attorney-general of. J.S. Reeves, Ad, 52. 
Honorary members, Committee on, vi; election of, 172. 
port to Executive Council, 162; to Society, 121. 
Honorary vice-presidents provided in Constitution. Amendment, 122; discussed, 125. 
Howard, Sir Esme. Address at annual dinner, 144. 
Hudson, Manley O. Remarks on: amendment of Society’s Constitution, 127; codperation 
with international law teachers, 172; dual nationality and obligations of citizenship, 


80, 85. 
Hughes, Charles E.: 
Development of international law. Ad, 1. 
Quoted on: American relations with Latin-America, 22; codifying American 
international law, 15; Pan American coéperation, 27; Pan American Union, 
30; rights and duties of nations, 24. 
Remarks as toastmaster at annual dinner, 136, 143, 145, 149, 158. 
Remarks on accepting Presidency of Society, 132. 
Ruling on power of Executive Council to commit the Society, 174. 
Hyde, Charles Cheney, retired as Treasurer, 171. 


Immigration. Project of American Institute. J. B. Scott, Ad, 33. 

Immigration policies and naturalization. W. L. Rodgers, Rem, 117. 

Independence of nations. Declaration of American Institute. J. B. Scott, Ad, 24. 

Institute of International law. Work for codification. Cited, 16. ; uy 

International American Conference at Rio de Janeiro, 1906. Recognized principle of 
expatriation. Convention quoted, 66. ' ; 

International American Conferences. Proposals for codifying international law. C. E. 
Hughes, Ad, 8. ‘ 

International conferences, limitation on achievements of. C.E. Hughes. Ad, 9. 

International conferences for extension of international law. D. J. Hill, Ad, 101; C. E. 
Hughes, Ad, 7 
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International court: 
Codification not condition precedent to. C. E. Hughes, Ad, 12. 
Establishment of. F. B. Kellogg, Ad, 142. 
Services of. Sir Esme Howard, Ad, 144. 
Suggested to Pan American Conference of 1901, 41. 
International law: 
American. Codification of. J. B. Scott, Ad, 14. 
Codification of. Request of League of Nations referred to committee, 163; report 
of committee to Executive Council, 173, to Society, 128; remarks ‘of Mr. 
Hughes at dinner, 137. 
Development of. C. E. Hughes, Ad, 1; F. B. Kellogg, Ad, 141. 
Elements of. D. J. Hill, Ad, 96. 
Fundamental bases of. Project of American Institute. J. B. Scott, Ad, 20. 
Futile for preservation of peace. H.W. Anderson, Ad, 152. 
Holland’s defense of, during World War. A.C. D. de Graeff, Ad, 145. 
Municipal as well as international. Project of American Institute. J. B. Scott, 


» 25. 
Relation to American International law, defined. Project of American Institute. 
J. B. Scott, Ad, 18. 
Societies of. Services in codifying international law. C. E. Hughes, Ad, 11. 
Sources of. T. R. White, Ad, 102 
Teaching of. F. B. Kellogg, Ad, 140. 
a relations. Questions of, may be discussed by Society. Ruling of the 
air, 93. 
Truth about, necessary to peace. H.W. Anderson, Ad, 156. 
International union of common interests. C.G. Fenwick, Rem, 115. 
Intervention prohibited. Project of American Institute. J. B. Scott, Ad, 28. 
Iredell, Justice. Cited on right of expatriation, 62. 
Israel, law of, failed. H.W. Anderson, Ad, 150. 
Italy. Law with regard to naturalization, 66. 


James I of England, involved in theological controversy in Netherlands at time of Grotius. 
J. S. Reeves, Ad, 53. 

Jay Treaty arbitrations cited, 103. 

Jeannin, President, friend of Hugo Grotius. J.S. Reeves, Ad, 53, 54. 

Jefferson, Thomas. Quoted on opposition to conquest, 46; statement antecedent to Monroe 
Doctrine, 26. 

Jews, Divided allegiance of. P.M. Brown, Rem, 89. 

Joubert, Joseph. Quoted, 15. 

Judicial decisions, committee on, for Journal, 162. 

Judicial institutions for developing international law. C. E. Hughes, Ad, 12. 

Judicial settlement as substitute for war. A. B. Hart, Rem, 113; T. R. White, Ad, 102. 

Juridical persons. Project of American Institute. J. 'B. Scott, Ad, 33. 

Jurisdiction. Project of American Institute. J. B. Scott, Ad, "32. 

Jurists’ preparatory work for codifying international law. C. E. Hughes, Ad, 11. 

Jus sanguinis and jus soli as principles of nationality. Remarks of R. W. Flournoy, 70, 74; 
F. K. Nielsen, 119. 

Justice, imperfect organization of. D. J. Hill, Ad, 101. 

Justice the way of America. J. B. Scott, Ad, "48. 

Justiciable questions, settlement of, by court.’ H.W. Anderson, Ad, 152; F. B. Kellogg, Ad, 


142. 
Justin of Nassau, Count, associate of Hugo Grotius. J.S. Reeves, Ad, 50. 


Kellogg, Frank B. Address at annual dinner, 140. 

Kent’s Commentaries cited on perpetual allegiance, 62. 

Khan, Mr., Hindu citizenship case in United States. Cited, 83. 

Kuhn, Arthur K. Point of order against discussion, 92, ‘93; report of amendments to 
Society’ s Constitution, 122; of nominating committee, 131. 


La Rochefoucauld quoted on folly and wisdom, 33. 

Lafrentz & Co. Auditor’s report, 168. 

Latin American nationality laws cited, 72. 

Latin American Republics. Representation at Hague Conferences, 40. 


Law futile - remedy for social ills and for preservation of peace. H. W. Anderson, Ad, 
150, 152 


Law of War and Peace, by Hugo Grotius. J.S. Reeves, Ad, 56. 
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League of Nations: 
Codification of international law by. C. E. Hughes, Ad, 8. 
Instrument for preserving peace. T. R. White, Ad, 108. 
Request for codperation of Society in codifying international law. Referred to 
committee, 163; report of committee to Executive Council, 173; to Society, 
’ 128; remarks of Mr. Hughes at annual dinner, 137; special committee on, 175. 
Legal limitations upon the initiation of military action. D. J. Hill, Ad, 95. 
Legal questions susceptible of settlement by World Court. H.W. Anderson, Ad, 152; 
F. $. Kellogg, Ad, 142. ; 
Leyden, University of. Hugo Grotius and. J.S. Reeves, Ad, 50, 51. 
Lima conference of American Republics, 1847 and 1864. Cited, 104. 
Lima conference for codification of international law, 1876. Cited, 16. 
Limitations upon the initiation of war. T.R. White, Ad, 102. 
Lincoln, President. Quoted on numbers of common femy 22. 
Lipsius, teacher of father of Grotius. J.S. Reeves, Ad, 50, 51. 
Lodge, Henry Cabot. Minute on death of, 163. 
Loevestein, prison of Hugo Grotius. J.S. Reeves, Ad, 53. 
Louis XIV’s noblesse oblige. Cited, 24. 
Lynch v. Clark, 1 Sandford, 583. Cited, 71. 


Mare Liberum of Hugo Grotius. J. S. Reeves, Ad, 52. 

Marginal sea. Project of American Institute. J. B. Scott, Ad, 32. 

Married women under Citizenship Act of 1922. T. Das, Rem, 84; J. W. Garner, Rem, 86, 
120; W. C. Dennis, Rem, 87; F. K. Nielsen, Rem, 120. 

Marshall, Chief Justice. Quoted on equality of nations, 23, 24; on territorial jurisdiction, 
32 


Marshall, John, Secy. of State. Cited on expatriation, 63. 

Mason and Slidell, Confederate agents. Protests against seizure of, 21. 

Matos, José. Report on projects of American Institute of International Law quoted on: 
American international law, 19; neutrality, 46; responsibility of governments, 34; 
rights and duties of nations, 25; Pan American Court of Justice, 43; Pan American 
Union, 30. 

Maurice, Prince, involved in theological controversy in time of Grotius. J. S. Reeves, 

Mcllvaine v. Coxe’s Lessee (1802), 2 Cranch 280, 4 Cranch 208. Cited, 63. 

McKinley, President. Message to Senate on Olney-Pauncefote Treaty. Quoted, 106. 

Mediation. Project of American Institute. J. B. Scott, Ad, 40. 

Members and guests at annual dinner, 134. 

Members of the American Society of International Law, list of, 177. 

Membership, Committee on, vi; appointed, 172. 

Mémes, President Henri de, offered home to Hugo Grotius. J.S. Reeves, Ad, 56. 

Methods. Talleyrand quoted, 16. 

Mexico, conference of American Republics, 1831. Cited, 104. 

Might and right. Joseph Joubert quoted, 15. 

Military action, Legal limitations upon initiation of. D. J. Hill, Ad, 95; T. R. White, Ad, 
102. 

Military service of aliens. G. H. Hackworth, Ad, 68. 

Military service cases of dual allegiance. R. W. Flournoy, Ad, 73. 

Monroe Doctrine: 

Antecedent statements of Adams and Jefferson, 26. 

Hughes, Charles E. Address of January 19, 1925. Quoted, 27. 
Preceded by treaty of 1750 between Spain and Portugal, 25. 

Project of American Institute of International Law. J. B. Scott, Ad, 25. 

Moore, John Basset. Cited on expatriation, 62. 

Mozumdar, In re, 207 Fed. 115. Cited, 81, 82. 


Nabuco de Araujo. Advice on codification of international law, 16. 

Napoleonic Wars not susceptible of settlement by court. H.W. Anderson, Ad, 153. 

National ambitions and economic interest, restraints upon necessary to peace. H. W. 
Anderson, Ad, 155. 

National domain. Project of American Institute. J.B. Scott, Ad, 31. 

Nationality and naturalization. Project of American Institute of International Law. 
R. W. Flournoy, Ad, 69; G. H. Hackworth, Ad, 59; J. B. Seott, Ad, 32. 
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Nationality, dual. Remarks of: P. M. Brown, 88; R. W. Flournoy, 85; A. B. Hart, 91, 93; 
J. Garner, 120; F. E. Hinckley, 90; M. O. Hudson, 80, 85; F. K. Nielsen, 118; 
W. L. Rodgers, 117. 
See also Citizenship. 
Nationality laws of various countries. Cited, 72. 
Nations. Project of American Institute. J. B. Scott, Ad, 21. 
Nations, Rights and duties of. Declaration of American Institute. J. B. Scott, Ad, 24. 
Naturalization and loss of nationality. Project of American Institute of International 
Law. R. W. Flournoy, Ad, 69; G. H. Hackworth, Ad, 59; J. B. Scott, Ad, 32. 
Naturalization conventions concluded by United States. Cited, 65-66. 
Naturalization laws of United States: 
Act of 1790, quoted, 61; Act of 1795, quoted, 62. 
Discussed by H. R. Bailey, 118; C. H. Butler, 78; T. Das, 80; W. C. Dennis, 88; 
J. W. Garner, 86; F. E. Hinckley, 89; W. L. Rodgers, 117. 
Naturalization of Hindus in the United States. Remarks of T. Das, 80; J. W. Garner, 86. 
Navigation of international rivers. Project of American Institute. J. B. Scott, Ad, 36. 
Netherlands. See Holland. 
Neutrality. Defense of, by Holland during World War. A.C. D. de Graeff, Ad, 145. 
Neutrality, maritime. Project of American Institute. J. B. Scott, Ad, 45. 
Nicaragua. Nationality laws discussed, 72, 77. 
Nielsen, Fred K. Dual nationality. Rem, 118. 
Nominating Committee. Appointed, 162; report of, 131; amendment of Constitution 
regarding appointment of, 123. 
Non-intercourse. Project of American Institute. J. B. Scott, Ad, 44. 


Occupation, military, prohibited. Project of American Institute. J. B. Scott, Ad, 28. 
Officers and committees, v; election of, 131, 171. 

Olney-Pauncefote treaty of 1897. Cited, 106. 

Oxenstierne, Chancellor of Sweden, Grotius enters service of. J.S. Reeves, Ad, 56. 
Ozawa v. United States, 260 U.S. 178. Cited, 82. 


Pacific blockade. Project of American Institute. J. B. Scott, Ad, 44. 
Pacific settlement of disputes. Project of American Institute. J. B. Scott, Ad, 39. 
Pan American Conferences. Approved arbitration, 105; conquest declaration proposed by, 
46; factors for peace, 40; international court suggested to, 41. 
Pan American Court of Justice. Project of American Institute. J.B. Scott, Ad, 41. 
Pan American Scientific Congress, First. Resolution on American international law. 
Quoted, 19. 
Pan American Union: 
American Institute of International Law project. J. B. Scott, Ad, 25. 
nee ay of international law. Work of. C. E. Hughes, Ad, 8; J. B. Scott, 
. £0, 

Organization and functions under American Institute project, 29; representation 
of unrecognized government, 30; permanent rave 4 of conciliation, 40; selec- 
tion of chairman and vice-chairman, 30; violations of sovereignty and terri- 
tory may be called to attention of, 28; also violations of international law, 21. 

Pan i? unity and coéperation. Declaration of American Institute. J. B. Scott, 

, 18. 

Panama Congress, 1826, to provide amicable adjustment of disputes, 104. 

Pandit, S.G. Hindu citizenship case in United States. Cited, 82. 

Paquete Habana, 175 U. 8. 677. Cited, 13. 

Paris residence of Hugo Grotius. J.S. Reeves, Ad, 54. 

Paris, Treaty of, 1856, substituted arbitration for war, 104. 

Passports for persons with dual allegiance. R. W. Flournoy, Ad, 73. 

Peace, international. H.W. Anderson, Ad, 149; D. J. Hill, Ad, 101; C. E. Hughes, Ad, 1; 
J. B. Scott, Ad, 18, 23. 

Peiresc, Sieur de. Patron of Hugo Grotius. J.S. Reeves, Ad, 54. 

Periodical literature, change in department of Journal, 162. 

Permanent Court of Arbitration at The Hague. A step in the substitution of arbitration 
for war. T.R. White, Ad, 106. 

Work a nullity, A. B. Hart, Rem, 113. 

Permanent Court of International Justice: 

A step in the substitution of peaceful methods for war. T. R. White, Ad, 109. 

American disputes may be submitted to. Project of American Institute. J. B. 
Scott, Ad, 41. 

Memorial to spirit of Grotius. J.S. Reeves, Ad, 57. 

Support by United States advocated. C. E. Hughes, Ad, 13. 
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Permanent World Court. Sir Esme Howard, Ad, 144; F. B. Kellogg, Ad, 140. 
Personal relations of individuals conducive to international friendship. H.W. Anderson, 


Ad, 156. 
Plebiscites omitted from projects of American Institute. J.B. Scott, Ad, 33. 
Political — not susceptible of settlement by world court. H.W. Anderson, Ad, 152. 
Portugal-Spain. Art. XXI of treaty of Jan. 13, 1750. Quoted, 25. 
President of the United States. Reception to Society, 94. 
Press representatives at annual dinner, 162. 
Professor and students, interchange of. Project of American Institute. J. B. Scott, Ad, 


Program of annual meetings to include science of international law, C. G. Fenwick, Rem, 
126; resolution of Executive Council, 173. 

Protests against violations of international law. J. B. Scott, Ad, 20. 

Provost Marshal General. Report of, on military service of aliens. Cited, 68. 

Public opinion as sanction of international law: A. B. Hart, Rem, 112; D. J. Hill, Ad, 101; 
J. B. Scott, Ad, 20; T. R. White, Ad, 103. 

Publications, exchange of. Project of American Institute. J. B. Scott, Ad, 38. 


Race instincts, freedom of, necessary to peace. H.W. Anderson, Ad, 155. 

Reception by the President of the United States, 94. 

Recognition of states and governments. Project of American Institute. J.B.Scott, Ad,22. 

Recording Secretary, report of, 162. 

Reeves, Jesse S. Life and work of Hugo Grotius. Ad, 48. 

Reigersbergen, Maria van, wife of Hugo Grotius. J.S. Reeves, Ad, 52, 54. 

Report of Committee for Extension of International Law, 128, 173. 

ment ~ fH a Committee for Home Department on dual nationality. 
uoted, 67. 

Reports of officers, 161. 

Repression, measures of. Project of American Institute. J. B. Scott, Ad, 44. 

Reprisals. Project of American Institute. J. B. Scott, Ad, 44. 

Resolutions offered at Society’s meetings. Amendment of Constitution, 123. 

Responsibility of governments. Project of American Institute. J. B. Scott, Ad, 34. 

Retaliation. Project of American Institute. J. B. Scott, Ad, 44. 

Retorsion. Project of American Institute. J. B. Scott, Ad, 44. 

Revolutionary wars not susceptible of settlement by court. H.W. Anderson, Ad, 153. 

Richelieu not in sympathy with Grotius. J.S. Reeves, Ad, 56. 

Rights and duties of nations. Declaration of American Institute. J. B. Scott, Ad, 24. 

Rights of the American Republics. Project of American Institute. J. B. Scott, Ad, 27. 

Rivers, international. Project of American Institute. J. B. Scott, Ad, 36. 

Rodgers, William L. Expatriation. Rem, 117. 

Rome, law of, failed. H.W. Anderson, Ad, 151. 

Roosevelt, President. Instructions regarding international court of claims, 1901. Quoted, 
1 


Root, Elihu. Conferences for advancement of international law proposed by, in 1920, 8, 
16; declarations in addresses incorporated in projects of American Institute of Inter- 
—— Law, 22; secured representation of Latin America at Hague Conference, 40; 
telegram to, 1 


63. 
Russia, futility of law in, after Bolshevist revolution. H.W. Anderson, Ad, 151. 


Sanction of international law. D. J. Hill, Ad, 99; C. E. Hughes, Ad, 3; J. B. Scott, Ad, 
20; T. R. White, Ad, 103. 
Scaliger, classical teacher of Grotius. J. S. Reeves, Ad, 51. 
Scott, James Brown: 
The codification of international law in America. Ad, 14. 
Ruling on point of order of A. K. Kuhn, 93. 
Work in codifying international law. C. E. Hughes, Ad, 8. 
Senlis visited by Hugo Grotius. J.S. Reeves, Ad, 56. 
Shanks et al v. Dupont et al, 3 Peters, 242. Cited, 63. 
Siam. Nationality laws discussed, 72. 
Singh, In re, 257 Fed. 209. Cited, 81, 82. 
Slidell and Mason, Confederate agents. Protests against seizure of, 21. 
ery os used in American Independence Declaration and Constitution. D. J. 
? ? 


Spain-Portugal. Art. XXI of treaty of Jan. 13, 1750. Quoted, 25. 
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